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1s R mllltnrv a8~nntace of tremendous Im- 
r*. 

Of COUTGe. It would be necessary for Brltafn 
to pernuride Itti chief arms-maklng allles to 
loin In: if Brltaln were ta renouncc research 
into ccrtaln kinds of mllltarv eaulrrment. and 
in effect leave those things ti them, they 
would have to leave ocrtaln other thlngs to 
Brltain. NATO needs soecinllsntlon in R B Ib- 
agreements among t i e  allles on who does 
what, Instead of tho present wasteful prsctice 
of several eountrles each dolng almost every- 
thing, and almost every country dupllcatlng 
at least same thincs. 

If the research-work were farmed out In 
t1116 way, the actual praductlon could be 
shared smolie the countrles interested In 
buylng the p&duct. The current eompetltian 
for the plane to replace the F'-104 in some 
of NATO's sir fore08 shows how. The Unlted 
States, fiance and Sweden have paid the 
R & D costs for thelr entrles. But no matter 
how I t  oomes out, the buyer countries (Bel- 
glum. Denmark. Norway and Holland) wl11 
be able to produce at l e s t  40 per cent of 
the materlal for all the planes they buy, a 
hefty peroentnge of any sold to thlrd eoun- 
trles, and n slgnlfleant amount of the ma- 
terial used bv the soller countrles them- 
selves in ma&p planes for thelr own air 
forces. The buylng countrlcs could even flnd 
themselves employing mare people on pro- 
ductlon llnes than they would hnve been able 
ta flnd work for on the research benches If 
each had trled to deslgn Its own plane. 

mere are some thlngs Brltnln Is better 
Qualified to do than anv other country. and 
there are same things other countrles &n do 
mo* emclently. A lot of Britain's R % D 
money is now helng spent on the wrong sort. 
This is the best place for the defence rcvlew 
to do its -lor sureerv. I t  IB here thnt those 
several hundred m~ii~oin pounds can be found 
wllh B mlnlmum of damage to the security 
of Brltain. 

was first considered, the time allotted to 
the Senator from Arizona (Mr. Gom- 
WATER) was transferred to me as repre- 
sentative of the committee. 

The PRESIDING OFFICER. I am in- 
formed that  that  is correct. My previous 
statement should be corrected to say that 
debate on the bill shall be limited to 2 
hours, to be equaIly divided and con- 
trolled by the Senator from Montana 
(Mr. METCALF) and the Senator from 
South Dakota (Mr. A B O U R E ~ )  . 

Mr. ABOUREZK. Mr. President, I have 
a parliamentary inquiry. 

The PRESIDmG OFFICER The Sen- 
ator will please state it. 

Mr. METCALF. Mr. Praideat ,  will i t  
be taken out of the Senator's time, then, 
if he hes time? 

Do we have to yield lime Por a oarlia- 
mentnry i n q u i r y . ~ r .  President? 

Tile PRESIDING OFFICER. Yes. 
Mr. NETCALF. Then the Senator from 

South Dakota has time, and he  has to 
yield his own time for his parliamentary 
inquiry. 

The PRESIDING OFFICER. The Sen- 
ator from South Dakota will make the 
parliamentary inquiry on his own time. 

Mr. ABOUREZK. I askunanimous con- 
sent that  this inquiry not be charged to 
either side. 

The PRESIDING OFFICER. Is there 

' CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. The rilnc 
for routine mornlnr business havhlg cx- 
pircd, morning business is concluded. 

SWRFACE RIGHTS I N  THE 1934 
NAVAJO RESERVATION 

The PRESIDING OFFICER. Under the 
previous order, the Senate will now re- 
sume the consideration of H.R. 10337, 
which the clerk will state by title. 

The assistant legislative clerk read as  
follows: 

A blll 1H.R. 10357) to authorlee the aartl- 
tlon of i h e  sur~aci  rlghts in the jotit use 
area of the 1882 Executive Order Eopi 
Reservation and the surface and subsurrace 
r l~h t s  In the 1994 Nuw)o RcsPrvatlcn be- 
tween the Hopl Rlld N n v ~ J a  Trlbeo t0 pro!,lde 
101 nilotmmts TO certnln Pnlute Indlws. "ud 
for other purposes. 

The Senate resumed consideration of 
the bill. 

The PRESIDING OFFICER. Under the 
previous order, debate on this bill shall 
be limited to 2 hours, to be equally di- 
vided and controlled, respectively, by the 
Senator from Arizona (Mr. GOLDW~TER) 
and the Senator from South Dakota (Mr. 
AnouR6zK) ; with 1 hour on any amend- 
ment in the flrst degree, and one-half 
hour on any amendment to an  amend- 
ment, debatrtble motion, or appeal. 

who  yields time? 
Mr. METCALF. Mr. President, I be- 

lieve that on Tuesday last when this bill 

Mr. METCALF. Mr. President, I ask 
unanimous consent that all time bc set 
aside and that we renew time. 

The PRESIDING OFFICER. I am in- 
formed by the Parliamentarian that  we 
are starting anew. No time has been 
charged up to be calculated now. At the 
oresent time. there are 2 hours on the 
bill, as  I previously stated. 

Mr. ABOUREZK. Senator METCnLP 
and I think, Senator FANNIN used UP 
some time the other day which we did 
not get to match. What I am interested 
in is getting that  amount of tlme added 
to our side if we could do that, because 
they gave opening statements. 

Mr. METCALF. Well, Mr. President, 
the Senator from South Dakota inter- 
rupted the Senator from Montana in the 
midst of his opening statement. As a re- 
sult of the interruption by the Senator 
from South Dakota, we conceded that we 
might carry over this bill until today. At 
that  time I asked, and the Senator from 
south Dakota was on the floor, unani- 
mous consent that aU time be renewed 
when the debate was continued today. 
The idea that  the Senator from South 
Dakota has gained additional time be- 
cause of his interruption and his inter- 
vention in the opening statement is 
something that  the Senator from Mon- 
tana cannot concede. 

The PRESIDING OFFICER (Mr. 
P R O X ~ R E ) .  The Senator from Montana 
is correct. All time begins as of now, and 
whatever time was taken before has 
been canceled by a unanimous-consent 
request of the Senator whlch was 

granted by the Senate when we were In 
session last. 

The Senator from Montana has the 
floor. 

Mr. ABOUREZK. Further parliamen- 
tary inquiry, Mr. President. 

The PRESIDING OFFICER. Will the 
Senator from Mantana yield for that  
Purpose? 

Mr. METCALF. Well, the Senator from 
South Dakota has time. If he wants to  
Propound a parliamentary inquiry on 
his time, I certainly will yield. 

Mr. ABOUREZK. We already have an 
agreement that  this inquiry will not be 
chareed to either side. 

The PRESIDING OFFICER. The 
Parliamentarian informs the Chair that 
that  was for one inquiry, not for a series 
of inquiries. 

Does the Senator yield for that our- 
Pose, or does he ask unanimous consent? 

Mr. METCALF. I shall concede the 
unanimous consent that  the Senator 
from South Dakota may continue his 
parliamentary inquiry. 

The PRESIDING OFFICER. As I un- 
derstand it, the Senator from Montana 
has asked unanimous consent that  the 
Senator from South Dakota may make 
a narliamentaiy inquiry without its be- 
ing charged to either time, is th& cor- 
rect? 

Mr. METCALF. That is correct. 
Mr. FANNIN. Reserving the right to 

object. Mr. President and I shall not nh- - .~... ., ~~~~.~ - ~~~ ~~ ~~~ ~ . ~ 

Ject, I wish to~mike it h o r n  that if the 
Sc113Lor from South Dakoti continues 
delavinrr aetlon on this m31rer. it will hc 
nec&sab to continue to Use time. 

Mr. ABOimEZK. Mr. President. i t  is 
not my intent to attempt to delay the 
legislation. The only thing that I am ask- 
ing is that  the Chair has ruled, then, 
that ail time starts anew. My question is, 
Does the other side of this issue, rep- 
resented by the Senator from Montana 
and the Senator from Arizona, intend 
once again to repeat their opening state- 
ments without giving us the right to have 
a n  equal amount of time? 

The PRESIDING OFFICER. May I say 
to the distinguished Senator from South 
Dakota that the Parliamentarian in- 
forms me that that is not a parliamen- 
tary inquiry. We have no knowledge of 
the intentions of the distinguished man- 
agers of the bill. 

The Chair is not in a position whcre 
he  can respond to thnt question. 

Mr. ABOUREZK. We are ready to pro- 
ceed, if they are. 

The PRESIDING OFFICER. The Sen- 
ator from Montana is recognized. 

Mr. METCALF. Mr. President, when 
this bill was previously considered- 

Mr. MONTOYA. Will the Senator yield 
for a unanimous-consent request? 

Mr. METCALF. Yes, I yield. 
Mr. MONTOYA. Mr. President, I ask 

uflanimous consent that my legislative 
assistant, Mr. Mike Daly, be allowed to 
be here in the Chamber and to advise me 
with respect to this bill during the pend- 
enev of it. 
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Mr. METCALF. I yield to tile Senator 
from Arizona (Mr. FANNIN). ~ -- ~ - ~ - ~ ~  

Mr. FANNIN. Mr. President. I ask 
unanimous consent that during the floor 
debate and votes on H.R. 10337, to re- 
solve the Navajo-Hopi land dispute, the 
following individuals be allowed the 
privileges of the floor: Harrison Loesch, 
Fred Craft. Mary Adele Shute, Margaret 
Lane, and Ining Emerson of Senator 
GOLDWATER'S staff. 

The PRESIDING OFFICER. without 
objection, i t  is so ordered. 

Mr. METCALF. Mr. President, when 
this bill was considered and brought up 
previously, my opening statement was 
interrupted by the Senator from South 
Dakota. I had asked, as has already 
been brought out, unanimous consent to 
renew that opening statement at  this 
time. Subsequentiy, I asked unanimous 
consent that my opening statement be 
included in the Rscono for November 
26 a t  page 37545. The statement is 
printed in full therein. I t  is my opening 
statement for this matter, and it has 
heen available for my colleagues to read 
and to understand some of the prelim- 
inary issues involved. Therefore. I shall 
now read my opening statement, but I 
Yield such time as he may need to the 
senior Senator from Arizona (Mr. FAN- 
NIN), who has been working so diligently 
on this hill in the Committee on the In- 
terior. 

I also authorize him to yield such time 
as he may need to his colleagues. 

Mr. ABOUREZK. Will the Senator 
Yield for a unanimous-consent request? 

Mr. METCAW. Yes, I am delishted 
to yield to the Senator irom South 
Dakota. 

Mr. ABOUREZK. Mr. President, I ask 
unanimous Consent that Teresa Burt, of 
Senator KE~VEDY'S staff, be allowed priv- 
ileges of the floor during debate and vote 
on this measure. ~~~~~ - - - - ~  ~-~ -~ 

The PRESIDING OFFICER. Without 
obieetion. i t  is so ordered . . . - -. - - - . 

LF. As I understand, Mr. 

. - ~ ~ - ~ ~ ~ - ~ ~ - -  --~-~~-~-.. ...... 
authorized to be on the floor bv urn ~-~ - - ~ ~  ~- ~~ - ~ -  ~~~ ..-..- 
unanimous-consent request for this bill? 

The PRESIDING OFFICER. The Sen- 
ator is correct. 

Mr METCALF. I thanlr the Presldlnn - 
Officer. 

Mr. FANNIN. Mr. President, I express 
my appreciation and thanks to the dis- 
tinguished Senator from Montana for the 
manner in which he has handled this 
legislstion. I wish to say to the distin- 
guished Senator from South Dakota that, 
due to his interruption, the Senator from 
Arizona did not have the opportunity to 
Present his statement and will do so at  
this time. 

Mr. President, the bill before the Sen- 
ate, H.R. 10337 as amended by the Sen- 
Ste Interior Committee. represents the 
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culmination of a long period of dedicated 
Fork. As YOU have heard, the troubles 
between the Hopi and Navajo M b e s  
which necessitated a congressional so- 
lution me of very long standing indeed. 
They began even before the setting aside 
of the Hopi Reservation in 1882 and have 
continued without remission and to the 
great detriment of both tribes ever since. 
In 1958, Congress made its initial at-  
tempt to solve the matter but did not 
m g n i z e  that considering the over- 
whelming number of the Navajo and 
the long history of conflict, no solution 
could be achieved without provision for 
partition of the jointly held lands. That 
the 1958 act was only partially success- 
ful is proved by the 16 years of litigation 
m d  the failure to enforce court decrees 
which followed pasage of that bill. 

For maw years both preceding and 
following that 1958 act, Emator Gom- 
WATER and I have been personally and 
deeply involved in this afiair, as indeed 
have all the midents of my State of 
Arizona. I assure you that the committee 
biu and the committee amendments to 
i t  which have been mentioned by our es- 
teemed colleague from Montana (Mr. 
METCALF) represent tha best judgment of 
those most acquainted with the problem 
after long and dedicated examination of 
possible solutions. No solution is perfect. 
Administration of this bill will neces- 
sarily result in a certain amount of dis- 
location and the removal of some pelsons 
from their present residences. It must 
not be forgotten however, that those who 
must be moved are not in their present 
locations by any right which can override 
the right of the Hopi Tribe to the use of 
the lands to which it is leeally entitled. 
And the financial advantages to those 
who do move represent a gtmt oppor- 
tunity for them and for the Navajo Tribe. 

YOU have heard an outline of the legis- 
lative effort which has gone into the 
production of this bill both on the House 
side and in this body. The bill, as our 
committee has rewrted, allows one last 
chance for mutual agreement and settle- 
ment between the tribes, but failing such 
a SOlUtion, the U.S. District Court for the 
District of Arizona is mandated to par- 
tition the land in accordance with the 
guidelines of the bill and to enforce its 
decision in the usual way. The bill pro- 
vides guidelines which require the court 
to minimize any such possible impacts. 
It also provides authority for the acqui- 
sition and transfer to the Navajo of up 
to 250,000 acres Of public lands to pre- 
vent a so-called loss of land base cialm- 
d to be suffered by the Navajo Tribe as 
a result of partition. It is to be noted 
that in truth there would be no such lo= 
of land b w  if the Navajo Tribe had 
obeyed the wurt decision and rtllowed 
the Hopi the use of land to which that 
tribe is entitled. Nevertheless, in lean- 
ing backward to prevent personal hard- 
ship and dislocation, the committee has 
seen flt to deal generously with the 
Navajo. 

The section of the biu which has per- 
haps caused the most controversy and 
which is the main subject of a "Dear 
Colleapue" letter Senators have received 
from its opwnents, is section 8, which 
legislatively transfers to the Hopi Tribe 

ATE 
approximately 243.000 acres in what we 
call the Moenwpi area. I t  is uncontro- 
verted that the Hopis are entitled to the 
use and occupancy of land in this area. 
There have been questions as to the 
amount and there have been questions as 
to the prooess by which they should be 
put into possession. The experience of 
15 Years of litigation following the 1958 
act witk its attendant bitterness, hesvy 
expense, and preemption of court time. 
persuaded the House Interior Commit- 
tee, the House, and the Senate Interior 
Committee that we should not repeat 
such a fiasco. For this reason, the bill 
provides a direct congressional disposi- 
tion of that Fortionof the Moencopi area 
to which, in the opinion of the wmmit- 
tee, the Hopis are entitled under the 
1934 act. That act defined the boundar- 
ies of the area allocated to the Navajo 
Tribe and to such other Indians as were 
located thereon. I t  would be foolish to 
deny that the Navajo Tribe is bltterly 
opposed to this provision of the bill and 
it and its lawyers are threatenhg liti- 
gation should the bill pass as written. 
But the Constitution of the United 
States clearly grants the Congress the 
r k h t  and duty to handle such matters, 
and i t  must be realized that the amend- 
ment to this section proposed by its op- 
ponents spemcally providcs for litiga- 
tion on the same massive scale as did 
the 1958 act. So, there could be litisa- 
tion in either event and i t  is the judg- 
ment of the House and of the Senate 
Interior Committee that the risks and 
expense of litigation attacking this pro- 
vision are far less and far more expedi- 
tiously disposed of than would be the 
case if Senator A ~ o u ~ ~ u r ' s  amendment 
were adnoted. .. .-. ~- ~~. 

The consideration of these matters by 
the Conmess has been fraught with dif- 
flcult~, has been subject to emotional dis- 
play by both tribes, and is traumatic to 
all members of the committees ~ h o  have 
studied the situation. But this bill repre- 
sents the best judgment after extended 
and mature consideration, double and 
triple sets of hearings in the House and 
full hearines in the Senate. It will not be ~~~ ~ .~-- ~- -~ 

cheap to administer-the total cost is 
estimated a t  $52.000.000--but is reason- 
able and indeed a bargaln price to pay for 
the finA 4oIuuon of this long-fesrer~nr: 
nlarter which has inhibited the develop- 
ment of the tribes, unnecessarily depleted 
their substance in legal fees and ex- 
penses, caused extreme difaculty to the 
Bureau of Indian AfIairs through a t  least 
five administrations, and troubled the 
entirc State of Arizona for a t  least as 
long. The effort to obtain a proper bill 
and a Proper legislative solution has been 
nonpolitical and bipartisan and has 
crassed almost all the philoso~hical at- 
titudes and shades of political opinion 
represented in this body. The bill before 
us represents a great deal of dedicated 
work by a large number of people and 
expresses the consensus of that group. 
The changes made in H.R. 10337 by the 
Senate Interior Committee have been ex- 
amined and informally passed upon by 
many of the members of the House In- 
terior Committee, and we are unofficially 
informed that bods stands ready to ac- 
cept them. There is, therefore, every 
chance that this bill will become law in 
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the immediate future if we Dass it as 
written and amended by the Senate In- 
terior Committee. 

Senators have already heard, and I 
cannot too strongly repeat that the bill 
as written is a delicate balance which, if 
not maintained, will result In total un- 
ncceptabillty by the House and will ne- 
gntc LLle results of many months work. I 
stron1:ly urge the Senate to puss it as 
amended by the Senate lnrerior Conlmit- 

There is no record at  aU of their havlng 
been there. 

The court said that in 1882 an Execu- 
tive order was issued to reserve for the 
HoPis suf8cIent living space against ad- 
vancing settlers and Navajos. But be- 
cause of the dispossession of the Hopis 
from most of the 1882 reservation by 
what Federal courts have described as 
"the combined effects of Navajo intru- 
sions and depredations" and illegal "ad- 

tee. ministrative action extendins from 
The PRESIDING OF'FICER (Mr. 1937," the Hopis have been denied the 

Pnoxmm~) . Who yields time? joint and equal interests in the joint use 
Mr. METCALF. I yield the Senator areas of the reservation to  which the - ~ ~ -  .- .--. ...-. . -.---- -- -..- 

from Arizona (Mr. GOLDWATER) such Federal courts universally have held 
time as he may reauire. that they are leeallv entitled. 

Mr. OOLDWATER. Mr. President, first 
I want to thank the Senator from Mon- 
tana for his long and faithful work in  
thls field. I t  is always reassuring to Rnd 
committee members who know and honor 
their responsibilities, and I thank him 
for it. 

I rise in support of the Senate Interior 
Committee bill-H.R. 10937-to resolve 
a century old land dispute between the 
Hopi and Navajo Indian Tllbes. Mr. 
President, this is important: All of the 
land in controversy is within the State 
of Arizona. 

As a n  Arizonan, I have lived with this 
issue all of my life. I have seen the dis- 
pute mow and fester as the result of a 
policy of "wait-and-see" by Congress, 
bureaucratic indifference by Federal om- 
cinis, and illegal governnientnl rcstrnmts 
on Hopi rights in the men In the words 
of the Ninth Clrcult Court of Appeals: 

It ls now undoubtedly past time for Oon- 
gress to not to alleviate tile hnrdahlp occa- 
sioned by (thls long hititmy.) 

The main dispute involves the claims 
of the two tribes to land within a reser- 
vation in northeastern Arizona created 
by the Executive order of Deccmber 16, 
1882. There is no question as to which 
tribe was there first. The Hopis were. 

In  fact, the US. District Court for 
Arizona stated in 1962 that: 

NO Indians In thls Country have a longer 
suthentloated hlstory than the Hopls. The 
Court has also found that "lb>afon, 72"" 

- ~ -~ .--~ 
There are at least four Federal court 

decisions, including one by the Supreme 
Court, which have decided that the 
Hoois have rieht to the actual ioint use - ~ ~- ~ - - -  ~ ~ - ~ ~ ~ ~ ~ - "  .---. -.. 
anci possession of the lands in this area. 
However, the exclusion of the Hoois 
from the land has been so severe tiiat 
theDiStriCt Court of Arizona found that: 

Hop1 use of the Joint-Use Area lor gmz- 
lng slnce September 28, 1962, has been less 
than 1% because of the harassment, mis- 
treatment, verbal abuse, and threats of tho 
NavnJos. 

According to the court, Navajo ac- 
tivities, approved by governmental inac- 
tion, have included mutilation of Hopi 
livestock by cutting off their tails or ears 
and the shooting of cattle. 

Mr. President, i t  is long past the time 
when Congress should have assumed its 
responsibility over Indian affairs and 
mandated a settlement of thls tragic 
dispute. It is time we cease studying the 
issue and aid these two tribes in reach- 
ing a just and prompt decision of their 
disoute. 

+his is exactly what the commlttee- 
reported bill will do. It provides a final 
negotiation process. It gives the court 
needed authoritv to oartition the land 
in the event no-volu&arv settlement is 
reached. And it provides for fair and 
generous paymenis for any persons who 
relocate pursuant to the setttlement or 
Partition order. 

If the final neaotiation fails, the bill 

December 2, 197h 
two tribes, called MOencoPi. The Hop1 
Tribe held, and still claims, aboriginal 
rights in the area. It is a n  unchallenged 
fact that their use of Moencopi precedes 
that of the Navaio. ~ ~ - -  ~~~ 

Mr. president% me inject here a little 
more on that argument. When the Nava- 
jo treaty was first signed in 1868, it rec- 
ognized as treaty land about 1,500 acres 
of land in a n  area we now call Canyon 
de Chelly. Do not ask me why it is called 
that. but i t  is called Canvon de Chellv. - --- -. ---.-. 
since that time nii treaty lands ha& 
been wanted to the Navajo by Presiden- 
tial proclamation to the extent that the 
total land area of the Navajo reserva- 
tion is now 16 million acres, larger than 
lnany eastern States, with a population 
of probably over 130,000. 

NOW, I mention this because a t  times 
the Navajos will claim aboriginal rights. 
I can remember, as relatively young as I 
am, when no Navajos lived around Moen- 
copi Wash. I t  has historically been a 
site-in fact, a village named Moencopl 
of the Hopi and the Moencopi Wash 
rising as i t  does on Black Mesa, and 
flowing down there with this rather 
paltry stream of water, has for hundreds 
and hundreds of years been pract~cally 
the only irrigated land that these Hopis 
should have 

p - ~ ~ - ~ ~ - ~ -  ~ - - -  - - - -  ~~ ----- ---- ~ 

when they came and established ~ u b a  
City, wlllch is a trading post on the wcst 
banks of Moencod. They talked with the 
~ o p i .  The ~ a v a i o  had-not come yet. 

The Hopi Tribe actually clainls an 
interest inabout 1 million acres of Moen- 
 COP^ based upon statutory language re- 
garding that area which is similar to the 
language interpreted by law as to tlie 
1882 reservation which gives the Navajo 
Tribe a half interest in that reservation. 
The Hopis refer to the language in the 
1934 Act of Congress setting aside a res- 
ervation "for the benefit of the Navajo 
and such other Indians as may already 
be located thereon." - ~ ~ ~ -~ ~ ~ - ~ -  - - ~ ~ ~ ~ ~ ~  ~ ---- ~ ~~ ~~~ 

A.D., and perhaps as far heck as 800 A.D., provides for partition in equal shares. As the Hopis obviously were in that 
the ancesto~,~ of the Hopls occupied the area The last thing in the world that the area in 1934 when this reservation was 
(in dlspute) ." Hopis want is the sellout of their inter- set aside. the" claim that thev are in a 

In  fact, Mr. President, the village of 
Oraibi is the oldest continuously in- 
habited village on the North American 
Continent. I t  is my belief, and I am 
somewhat of a student in this field, thnt 
that village is ovcr 2.500 years old. 

As to the Navajo, the court said: 
Ram all hletorlc evldenoe it appcnrs that 

the Navajos entered what ls now Arlsons ln 
the last half or the 18th Century. 

This is at  least 450 years later than 
the Hopis. 

Mr. President, when the Spaniards 
first came into northern Arizona and 
northern New Mexico in 1542, thcre is 
no mention-no mention in any diary or 
any writ inasof a tribe known as Din6, 
which is the Navajo name for their peo- 
ple, or Navajo, which is a word either 
derivative from the Spanish "navaja" 
which means clasp knife or fighting 
knife, or a word handed down by the 
Tewa Indians meaning something else. 

est after years of struggle to protect 
their right of use and possession of the 
land. 

Throughout a decade of attempted 
Wst ncgOtiRLions with the Nnt'ajo Tribe. 
the Iiopi Trlbe has conslstelltly rejcctcd 
the proposll thnt thcy gn'c up their in- 
erest and the Navajos ketp all or most of 
the land. For this rca5on, the lansllnae 
of thc rommittrc bill must bc rptoined 

. ~ ~~ ~- ~ 

drawn in shares equai both "in acreage 
and oualitv." -~--~. ~ " .  

Any change of this criteria can only be 
a "Trojan's horse" for buying off the 
Hopis, who are unwilling to be paid off. 
Thcre has been an unlawful taking of 
land from the Hopi People and I believe - -  - 

strongly that any compulsory resolution 
of the issue should return the land to 
the Honi Tribe. ~~~~ - - ~ .  ~ -~~~~ 

MnnUy. Mr. Prcsidcnt. I rurn to a sec- 
ond arc3 of ldnd in dls~uto between tile 

~ ~~~~~, ~ - - ~ "  ~ ~~~ ~~ ~ ~~~ ~ - ~ ~ "  ~ ~- -~~ 

position to have the benefit of the same 
kind of interpretation as the Navajos 
had in the language creating the 1882 
reservation. The Navajo Tribe, on the 
other hand, contends the Hopis have 
rights only to some 34,000 ncres they 
now occupy within Moencopi. 

The comn.ittee provision for partilion 
of some 243.000 acres to the Hopis. leav- 
ing 95 percent of the western Navajo 
Reservat,ion with the Navajos, is a conl- 
promise between the two competing PO- 

sitions I have described. The area chosen 
is based on natural boundaries and set- 
tlement locations. 

It is also consistent with the Walker- 
Dalton line, which was a survey of the 
land used by the Hopi in this area in 
1933, just 1 year before passage of the 
1934 Reservation Act. The Walker-Dal-. 
ton survey reported that the Hopi Tribe 
then used approximately 246,000 acrer 
in Moencopi. 
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Now, Mr. President, I mlght Meet 

here that land is a very sacred thing to 
the Hopi Indian. It has practically no 
such strength to the Navajo. But just as  
we settled a dispute in this b o a  last 
year over a lake in New Mexico that the 
Indians claimed was theirs and should 
bc theirs because of the religious sig- 
nficance-and I backed that to the hilt 
sa are we talking today about land that 
has weat religious significance to the 
Hopi. DO not ask me how they di- 
vide i t  up. No non-Indian can tell you, 
but they can go out on that reservation 
and tell you, "This is the land of such- 
and-such a god. This is the land of such- 
and-such a religious day." 

So they dlvlded it up, not with a map. 
only with the knowledge and the know- 
ing of their medicine men. So we are not 
blkMg here just about something that 
mfght be of monetary value to them. We 
are talking of something that has very 
sacred value to them. 

I was a little amused the other day in 
the campaign in Arizona when a candi- 
date running for a seat in the House of 
Representatives suggested going UP on 
the Hopi lands and drilling wells. Well 
now, this is the last thing YOU do on 
Hopi land because they do not like holes 
being drilled in their god, the God of the 
Earth. 

I can recall Hotevilla, which is a small 
village some distance from Moencopi, 
when the Indian Service drilled a well 
and the Indians demanded that it be 
taken down, and i t  was, but i t  was tnns-  
ferred about 3 miles away to a village 
called Bakabi because the inhabitants 
did not cling to the religious belief that 
the citizens of Hotevilla believed in. 

And now, Mr. President, the commit- 
tee provision is a considered and logical 
resolution of the Moencopi issue and 1s 
necessary to put these tribes in posses- 
sion and use of their lands now, without 
awaiting the outcome of several decades 
of court battles between the tribes. I 
might add that the 1934 Reservation Act 
has no yardstick for judicial partition 
and this h u e  is clearly the kind of pol- 
icy decision which Congress must make 
on its o m .  

Mr. Presldent. I recosnize that the 
Navajo Tribe may present the question 
of "just compensation" in the Federal 
courts should Congress pass the Moen- 
copi provision, but even if such a court 
case were eventually successful and the 
United States had to pay compensation, 
this would not affect the partitioning of 
the lands effective immediately with 
passage of this bill. 

In closing, Mr. President, I say that 
I have the greatest respect and admira- 
tion and, even love, for both of these 
tribes. Since I can remember, since I wns 
a boy of about 6 years old, I have been 
living with, working with, and visiting 
these people. I have tremendous respect 
for both of them. They are among the 
finest people that you could And on t h h  
Earth. 

I mlb-ht say. Mr. President. if tvc non- 
llidi3ns patterned ourselves afLer both 
the Ncoajo and the Hopi we ~ o u l d  be in 
a lot less trouble. They have very, very 
high moral standards. They have very 
high religious beliefs that they adhere 

to. They believe in their familles: they 
believe in ritual: they believe in passing 
on the wonderiul herltage of heart that 
is theirs. 

They do not want to change. They do 
not want to live like non-Indians. They 
want to Uve like Indians have lived for 
thousands and thousands of years. 

We are going to see them change, no 
question about that. We can see changes 
beginning amongst the Navajo, particu- 
Issly those who live close to the wm- 
munities surrounding the reservations. 

We are not asking for anythlng against 
the Navajo and for the Hopl, even though 
the Navajo is the largest tribe in the 
United States and prnbably contains 20 
ta 25 percent of all the Indians that come 
vrithin the United States, with all the 
400 tribes within the continental llmits 
of the United States, and the Hopi, a 
relatively small tribe of some 7,000, liv- 
ing on a much smaller reservation-in 
fact, I have said if I were politically 
smart I would be backing the Navajo. 

I do not happen to be particu@rI~ 
politically smart. I believe the HOPI 1s 
right, and I think it is time that we set 
this whole matter stlaight by action in  
the body. 

I ask for the support of the Senate for 
H.R. 10337 as the best way of ending 
the serious disputes between the tribes, 
and securing the rights and the welfare 
of both people. 

Mr. President, I yield the floor. 
The PRESIDINQ OFFfCER. Who 

yields time? 
Mr. METCALF. Mr. President, I would 

suggest now that we make our opening 
statements and that the Senator from 
South Dakota make his opening state- 
ment ~~~~~~~. 

Mr. AROUREZK. Mr. Prcsident, how 
much time is remaining to both s~des? 

The PRESIDING OFFICER. The Sen- 
ator fmm Montana has 35 minutes re- ~-~ ~ ~ ~ -~~ ~~~~~ ~~ ~- ~~ 

malning; the senator from South m- 
kota has 60 minutes rcmainlnc. 

Afr. ABOURELK. Mr. President, I nsk 
unmmous consent that Sherwin Broad- 
head be allowed the privilege of the floor 
during this debate and vote on this 
matter. 

The PRESIDING OFFICER (Mr. Mc- 
INTYRE). Without objection, it is so or- 
dered. 

Mr. ABOUREZK. Mr. President, I no- 
ticed that when the Senator from Ari- 
zona (Mr. GOLDWATER) made his opening 
statement and when he read his prepared 
statement he talked about the depreda- 
tions of the Navajo, the size of tribe, and 
how they push around the Hopi. Then 
when the remarks came off the cuff from 
the Senator from Arizona following his 
written statement, he talked about the 
warmth and the goodness of both the 
Navajo and the Hopi people. 

I would rather associate myself with 
his off-the-cuff remarks than with his 
written statement. 

I think, as chairman of the Indian Af- 
fairs Subcommittee, the work that I have 
done in the fleld of Indian affairs both 
here in the Senate and in private hfe 
buck in South m k o h  bear out m~ feel- 
ings for rhc Inaan peoplc throuehoul the 
country, and I do believe that we ought 
not try to paint a bad picture of one tribe 

or the other in a n  eifort to get some kind 
of legislation w e d  or defeated k a w e  

have done, in this case the majority of 
the members, is to try to achieve some 
balance a t  some element of fairness In 
the dealings of the Congress wlth respect 
to the Navajo and w i t h  the Hod. I do 
not believe w e  ought to try to make 
either tribe sound bad. 

As a matter of fact, the shootings and 
the violence that have been talked about 
in newspaper reports, and that have been 
referred to in one or two of the opening 
statements here this morning, happened 
only in the newspapers, for the most 

the hearings. 
In  addltion. I would also Ulre to ~ o i n t  

out that of the references to t h e  bad 
feelings between the turo tribes, they 
simply do not exist. They exist only in 
the minds of their lawyers and of their 
non-Indian proponents on both sides. 

h s t  year, or the last lime the chair- 
man of the Hopi Tribe, Abbott Sekaquap- 
tewa, was inaugurated, during his last 
inauguration the Navajo leadeis, includ- 
ing the tribal chairman, attended his 
inauguration. Now, Peter MacDonnld, 
chairman of the Navajo Tribe, will soon 
have a n  inauguration ceremony-I thlnk 
it is in Januaw-and the leaders of the 
Hopi Tribe have already indicated they 
are going to attend. It is a kind of family 
gathering. 

SO I would hope that nowhere on tile 
floor of the Senate today during thls de- 
bate that any Senator use the word "de- 
predation" by one tribe against another 
bemuse it simply does not exist and I 
think we do a disservice to both tribes by 
trying to bring that up. 

Second. I want to state that the Nav- 
ajo, the Navajo people themselves, did 
not become aware until just recently. I 
am sure, of the Executive order that rvas 
signed in 1882 giving equal and joint in- 
terest to what we call the joint use area 
to both tribes. 

Thc Navajos through the years, van- 
dered about, they grazed their sheep and 
their cattle, and the Bureau of Indian 
Affairs even encouraged them to stay in 
the joint use area because they built 
schools for the Navajo, they provided 
some of the service that the BIA pro- 
vides for all Indians for the Navajo in 
that area without ever being really tough 
about it. - .- -. 

So the BIA really did nothing to dis- 
approve of the Navajos moving onto 
this area. 

When Senator GOLDWATER talked 
about 16 million acres of other land 
the Navajo could move onto, we really 
are talking about people and how they 
make a living and what they do on the 
land. 

HelnOnllne  - -  1 2 0  Cong. R e c .  3 7 7 2 7  1 9 7 4  

NN031262



37728 CONGRESSIONAL RECORD - SENATE Decembw 2,  1974 
The Senator talked about 16 million knowing who has property rights, who And if the Senate fails to act now I have 

acres of land that has not all that much has any kind of rights to that a rea  no doubt that the next Congress WIN 
grazing Property included with it. If we Now, i t  was said by Senator METCALF have to confront the same Issue. This Is 
put 6,500 or 8,000 Navajo people in the a t  an earlier time that he wanted to end a problem that neither the courts nor 
other part ref the Navajo Reservation, the litigation of the Moencopi area. It the tribes have been able to settle. 
which is dreads over used, we have done has never been litigated. The House has twice approved the 
an injustice to the Navajo people al- I can guarantee that this congres- necessary legislation. In the 926 Con- 
ready living there and to the Navajo that sional imposition of 243.000 acres, part gress the House-passed bill died here in 
are being taken out of the joint use area of which is Navajo land, 243.000 acres the Senate. The bill now before the Sen- 
that they consider to be their home, that just given to the Hopis without consid- ate Passed the House last May. It is now 
they do not believe they have wrongfully eration of the Navajo rights, will cer- UP to the Senate to join with the other 
takenfromanybody, because,very truth- tainly bring a lot of litigation that we body to provide the means for resolving 
fully, they do not understand joint use will regret later on. I think we will be this controversy. I hope we will do this 
area, they do not understand Executive making the greatest mistake of our lives today. 
orders, and they do not really under- if we do this arbitrarily, as the majority The committee bill now before the 
stand property lines, because that is not of the committee wants to do, to give Senate represents a compromise which 
the Indian way of doing things. the Moencopi land arbitrarily, abso- really favors neither tribe. I t  protects the 

I think if we are going to do this, we lutely and totally to the Hopis. In my interests of both tribes. The Hopis very 
Ought to make some kind of provision opinion, it is a violation of the flfth much desire that they receive possession 
to And land to Put those ploeple on so amendment right of the Navajo people, of their half of the jointly owned lands. 
that they can continue to live the way the right not to have their property The bill accomplishes this objective by 
they havelived since their beginning. taken from them without due process of requiring the court to partition to the 

Now, the talk about relocation money, law. That certainly will be the basis for a Navajo and IIoni Tribes equal area and 
the talk about the BIA and the Govern- new lawsuit the minute that the Presi- equal quality of l l lds.  Any difference in 
ment helping relocate those 8,000 Navajo, dent signs this particular provision into the area or quality of the lands parti- 
or 6,500. whatever the flgure might be law. tioned uuder the bill is to be de minimus. 
agreed upon, the talk about making it There was no testimony a t  any stage -f This is as i t  should be, because accord- 
easy for them to move is meaningless, as the hearing process, no investigation by ing to the court decisions that is the 
well, when we talk about people whose the committee sta8, as to who has the right of each tribe. 
only relationship to anything is a rela- right in that Moencopi land. The Navajos have been concerned 
tionship to land, where money means so Senator MONTOYA will offer a n  amend- about the problem of relocation. The bill 
much less than land. ment to redress that particular griev- very adequately handles this matter as 

How does one tell the Navajo stock ance. well. Vnder the bill's provisions, Navajo 
grazer and his family that they can no I would ask that the Members of the families will be paid for their households 
longer graze their stock on the places Senate try to be fair in this matter, as ut an extremely fair rate. In addition, a n  
they have grazed them since they were we have tried to be. I do not think we Incentive payment is provided to Indian 
born and since they were small children? ought to railroad or steamroll anything families if they elect to resettle early. 
That is something that is going to be very over the wishes of either one tribe or the This incentive diminishes each year, thus 
difficult for the Oovernment to do. other. I think that would be the height encouraging an early, voluntary resolu- 

In my effort in trying to slow down of unfairness. tion of the confict. 
what I consider to be a removal from the Mr. President, I reserve the remainder The bill also creates a commission 
land of the Navajo people in the joint use of my time. which is empowered to study the antic- 
area over a very short period of time, my The PRESIDING OFFICER. Who ipated resettlement problems and affords 
efforts are to prevent a class of refugees yields time? an opportunity to the tribes to avoid con- 
being created that the Oovernrnent and Mr. METCALF. Mr. President, we do templated dimculties. 
Congress and every Member of this Sen- have a committee amendment, as I men- Moreover, the bill requires that each 
ate will regret when that time comes. tioned in my opening statement. I be- tribe attempt once again to resolve their 

I agree and me Navajo agree, the lieve a t  this time i t  would be appropriate differences through mutual agreement 
leadership a t  least right now agrees, that to call up the committee amendment. under the auspices of the Federal Media- 
the Hopis are absolutely entitled to what I yield to the Senator from Arizona (Mr. tion and COnCihatlOn Service. 
the court has awarded them, and I agree FANNIN) on this amendment. Finally, like the House-passed version, 
with that. I do not disagree, and I think Mr. B m m .  Will the Senator from the Senate Interior Committee bill solves 
they ought to have it coming to them. Montana yield to me for a statement on the growing problem of Hopi-Navajo 

The Hopis have indicated they will this bill, ahead of offering the committee relations in the area around Moencopi. 
graze their livestock on that land. They amendment? The Hopi tribe is awarded appro xi mat el^ 
do not want to live there because they Mr. METCALF. I yield LO the senator 250.000 acres in this area, all of which 
live on the mesas. In  all the hearings we from Nevada. land has been determined by the Indian 
have had, they never said they intended Mr. BIBLE. Mr. President, I rise in Claims Commission to be aboriginal Hopi 
to live on that joint use area. support of the committee bill and to urge land. The Navajos are granted the right 

In reality, what we are doing if we do its approval without amendment. to acquire an additional 250.000 acres of 
this in the rush that the Senators from I t  has been 16 years since the Congress land, adding it to their reservation. This 
Arizona would like to do, we are replac- enacted special legislation providing for matter is handled in such a way to avoid 
ing human beings with livestock and I judicial settlement of the conflicting Years of litigation and further resettle- 
do not think that is fair. I t  is not fair claims of the Hopi and Navajo tribes to lllentproblems. 
at  all. the lands within the 1882 Hopi Reserva- In short, the committee's bill repre- 

I want to just refer briefly to the Mo- tion. The Federal court in Arizona ren- senk a compromise which answers vir- 
encopi area. The Moencopi area is off to dered its decision in 1962-more than 12 tually aU of the difficult questions in- 
the side of the 1882 treaty area. As Sen- years ago. That decision was affirmed by volved in this controversy. It should be 
ator FANNIN said in his opening state- the Supreme Court in June 1963-more passed Don. without further delay, and 
ment, the 1934 act said the Moencopi than 11 years ago. without amendment. 
area is granted to the Navajo Indians The dispute persists not because there Mr. President, I yield the floor, and I 
and such other Indians as may thereon is any question about the respective thank the Senator from Montana. 
be located. rights of the Hopi and the Navajo tribes Mr. METCALF. I thank the Senator 

Then without adequate testimony, to the lands, but because action by the from Ncvada for a very appropriate and 
without adequate investigation by the Congress is needed to implement the de- helpful statement. 
Interior Committee or the Indian Affairs cision of the court. Action by the Con- Mr. JACKSON. Mr. President, H.R. 
Subcommittee on Moencopi, the com- gress is needed to flnally resolve a long 10337, as amended, would provide for the 
mittee awarded all 243.000 acres of the and bitter controversy that has persisted resolution of two longstanding and often 
Moencopi area to the Hopi without since well before the turn of the century. bitter land disputes betwcen the Navajo 
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and Hopi people. This bill is in no small 
Part made necessary by acentury of fail- 
ure of the Federal Government to meet 
ils basic trust and legal obUgations to 
the two tribes. It, moreover, is the cul- 
mination of 1G years of well meaning, but 
halting eflorts by Congress to facihtate 
a resolution of lhese disputes. 

H.R. 10331. as amended. is a complex 
legislative proposal whlch is the product 
of lengthy and dllliculc committee mark- 
uo sesiol~r.  This measure was shnoed ~~,~ ~- 
during four markup sesslons in August 
and Seutember after two full Coneresses 
of hea&gs and investigations. The eon- 
sensus is embodied in the 11 guiding 
principles which the wmmittee employed 
in designing H.R. 10337, as amended. Al- 
though these principles are listed on 
pages 19 and 20 of the report, they are 
worth inserting a t  this point in the REC- 
om. Mr. President, I ask unanimous con- 
sent that they be so printed a t  the end 
of my remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(Sen exhibit 1.) - . - - . -. - . 
~ r .  JACKSON. Mr. President, during 

mark-up, the committee discovered that 
no bill pending before it adequately re- 
flected these guiding principles. Instead, 
we found i t  necessav to oEer to the 
Senate todav an entirelv new measure in ..-.. ~.. ..-- ~- .~-- .--~ --.- ---.- --- 
the form of a substitute amendment to 
H.R. 10337. Throughout the considera- 
tion of this substitute bill, rollcall votes 
were taken. several of them resulted in 
divided votes. Yet, the unanimousvote 
to report the measure to the Senate floor 
is evidence that I and, I assume, other 
members of the committee who may 
have cast losing votes in committee 
mark-UP, believe that the bill generally 
provides for a fair, equitable, and lasting 
resolution of the disputes. 

In  my mind, the most difficult issues 
cohfronting the committee concerned 
the use of land partitioning as a means of 
resolving the joint use area and Moen- 
 COP^ area disputes. I would like to review 
tbese issues for my colleagues. 

In  1958, against a long-standing his- 
tory of controversy over the joint use 
area, the Congress enacted a law au- 
thorizing the Hopi and Navajo Tribes to 
enter into suit before a special three- 
judge panel of the district court in order 
to settle the conflicting rights and in- 
terests in and to that area. In  1962, the 
district eourt for the district of Arizona 
reached a decision on the resulting suit. 
The Healing against Jones decision 
found, among other things, that the two 
tribes possessed "joint, undivided, and 
equal rights" to the area. However, the 
Court also Stated that i t  could not divide 
those rights because it did not possess 
the requisite authority to order a par- 
titioning of the land. This decision was 
afirmed by the Supreme Court in 196s 

The subsequent history of the area has 
been replete with numerous administra- 
tive and judicial efforts to define and en- 
force a true sharing of the joint, un- 
divided, and equal interests of the two 
tribes in an area which is under the ef- 
fective control of only one tribe, the 
Navajo. The most recent event in this 
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history was the September 12, 1974, de- 
cision of the ninth circuit court in Ham- 
ilton against MacDonald. This court 
firmly denied appeals by the Navajo 
Tribe from orders of compliance issued 
by the district court. These orders re- 
auired the Navajo Tribe to follow a plan 
of the Federal Government to preserve 
the respective rights of the tribes in the 
joint use area as determined in the Heal- 
ing decision. 

This plan, among other things, pro- 
vides for removal of livestock from the 
joint use area, restricting further Navajo 
building, and platting of new man- 
agement units for use in future land 
recovery programs. In  reaching the de- 
cision, the circuit court suggested that 
there might be sufficient grounds to flnd 
the Navajo responsible for "ouster" of 
the Hopi and for "waste" of the land 
resource. 

At  the outset the committee recognized 
that the driving force behind any Nav- 
ajo-Hopi legislation was to provide the 
missing partition authority to the dls- 
trict eourt. We also held no illusion that. 
if final Judlcal resolution were to prove 
necessary, the court would, in a11 likell- 
hood, exercise that authority. The report 
summarizes the reasons for this belief: 
the court, in eflect, asked for this au- 
thority; the court has enjoyed scant suc- 
cess in attempting to enforce both tribes' 
rights and interests absent the authority; 
both tribes are vehement in their de- 
mands for the land itself and not for m y  
compensation in turn for surrendering 
rights and interests, and both tribes' 
economy m d  culture are closely linked to 
the land. 

Yet, no one on the committee could 
remain absolutely sanguine about au- 
thorizing the use of this partitioning 
power. The potential adverse economic, 
cultural, and social impacts which could 
result from a precipitous wielding of this 
power are indeed awesome. We need not 
spL?Culate on what these impacts might 
be: we need only review the truly dis- 
graceful history of past official Indian 
removal efforts. The committee StrOnglY 
believed that, with this potential, the 
partition authority could not be granted 
to the court in an unfettered manner. 
We recognized a critical responsibility to 
provide the court with guidelines con- 
cerning the exercise of that authority. 

First the bill states that, if the author- 
ity is exercised, the lands divided must 
"insofar a s  is practicable, be equal in 
acreage and quality." This is a clear 
recognition of the desire of both tribes 
for the land and not for compensation 
for lost rights and of the flnding in the 
Healing case that the tribal interests in 
the joint use area are "equal". 

Yet this guideline is strongly condi.. 
tioned by the "insofar as is practicable" 
language, by the various means of meet- 
ing the equality standard, and by the 
proviso which allows departures from the 
equality standard with compensation 
from the tribe with a greater-than-equal 
share of the divided land to the tribe 
n ~ t h  the lesser share. The committee be- 
Ileocd that departures from the equality 
atnndnld might be required for numerous 

reasom, all of which are Stated in the 
other guldellnes for the court contained 
in sectlon 6 of H.R. 10331. as amended. 

HOBeVCr, the most important of these 
guidelmes and the one which is stressed 
In the report is the guideline whch pro- 
vldes that any partitioning should be 
done eo as to keep the most densely set- 
tled areas of one trlbe within that tribe's 
reservation. Thls clearly is  the best way 
to mlnlmlze the ootentisllv adverse Im- ~. ---. &~ ..--- ~~~~ .--- -~- -  

pacts of relocation which I have already 
mentioned. 

Mr. President, I have said that parti- 
tioning is a particularly powerful tool 
and a tool which will likely be employed 
by the district eourt if i t  is called upon 
to maKe a final adjudication of the joint 
use area dispute. I have also described 
how me have attempted to control the 
use of that power. However, the best way 
to insure that the power will not be used 
unwisely is not to use it all. 

For this reason and in the belief that 
the best and most lasting resolution of 
any dispute is one agreed to voluntarily 
by the parties involved, H.R. 10337 pro- 
vides for a 6-month negotiating period 
concerning the joint use area con- 
troversy. We have made every effort to 
structure the negotiating process so as to 
provide an environment which offers the 
best possible opportunities to arrive a t  a 
full agreement. Among other things, we 
have required the tribal couneils to 
certify negotiating teams with full power 
to bind their respective tribes, and we 
have provided to those teams the service 
of a professional mediator and a Pres- 
identially appointed interagency commit- 
tee to facilitate requests of the mediator 
for information, personnel or services 
from Federal agencies. 

Mr. President, i t  is in the interest of 
both the Navajo and the Hop1 that every 
effort be expended to achieve a volun- 
tary negotiated settlement rather than 
submit to a compulsory judicial settle- 
ment. Clearly, both tribes can, through 
the negotiating pracess, protect their 
most vital interests, interests whieh a 
court whieh is not steeped in the culture, 
society, or economic life of each tribe 
may not even perceive. I, for one, expect 
that each tribe will, in a spirit of en- 
lightened self-interest, enter the negotia- 
tions with the desire to make them work 
and to avoid a dictated judicial settle- 
ment. 

The second difficult issue concerned the 
method of resolving the Moeneopi area 
dispute. my views on this issue are set 
forth in a separate statement I will be 
making today. 

Mr. President, despite this one con- 
cern of mine on the Moencopi area, I 
wish to reiterate my full support for 
H.R. 10337, as ordered reported. No 
settlement can avoid inflicting a measure 
of hardship, no settlement can be de- 
signed which will be joyfully embraced 
by all interested parties. The committee 
has labored long and hard to tailor a 
legislative proposal to provide for an 
equitable and lasting settlement of the 
Navajo-Hopi land disputes. I believe we 
have succeeded in meeting this basic 
purpose. 
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I commend H.R. 10337, as amended, to The Dommlttee.therefore, rejected the four 1. On page 42, llne 17, strlke "and". 

my colleagues. I belleve it me* y o u  PendIng measures, and ordered reported an 2. On page 4% line 26, strlke the perlod 
support. amendment In the nature of a substitute to and Insert Ln lieu thereof s sernlmlon fol- 

EIIIIB~ 1, H.R. 10337 whlch contalns provlslons reflcct- lowed by "and". 
iy the foregohlg prh~ciples. 3. On page 43. after line 25. Ulsert the 

V. C O M ~ T ~ E  C O N ~ I D L ~ ~ T I O N  OF LEOISLATLTmF: 
A L ~ N A T I V E S  Mr. HUGH SCOTT. Mr. President, I '"~~In~o,""~~",~~dl~tt,,n any cialm 

Durillg Its dellberatlonB on the several pro- Come here t0dW with Peace pipe in hand th,t &her tfibe may have againat the other 
posala pending before the Committee, the to vote On a measure which holds the for damages to the lands to whlch tltle 
mombers followed certnln guldhg prh~lPle*. promise of settling the century-old land was qulsted as aforeaald by the Unlted States 
These principles were: dispute between the Hop1 and Navajo Dlstriot Court for the Dlstrlct of Allzona la 

1. That justice and eqnW for the Hopi wbes .   hi^ old and bitter dispute is such tribes, share and share allke, subject 
and Navajo people dlctats an early resolution hewn to Arbonans, However, in the to the trust title of the United states, with- 
of tne jolnt use ares and the 1034 reservntlon cause of justice equity, I would like out Interest, notwithstanding the fact that 
lands dlsputes and awlft Congresalonal ap- such trlbea are tenants in common of such 
proval at the necwnry enobllng legislation; to state the problem and bring my col- lands: Prouided. That the united states may 

a. That the declsion of the three-judge leagues UP to date on significant, recent be joined ss n party to such an action and, 
Court In the Healing csse that the Navajo developments. In such case, the provisions of sections 
and Hop1 Trlbes have Joint. undlvlded and An executive order of 1882 set aside l345(a) (2) and 1505 of title 28. Unlted States 
equal rights and lntcrcsta In the lobt use approximately 2,500,000 acres in Arizona Code, shall not be RpPllcnble to such action.'. 
area should in no way he disturbed or over- as a reservation for the " ~ ~ ~ i  and s u ~  4. On psge 43, llne 17. shlke "The" and 
rldden by the Pmvlslons of any hill ordered Other Indians as the secretary of the hmrt In Heu thereof "Except as provlded In 
reported by the Committee: Interior may see to settle thereon,w clause (3) of subsectloll (a) of this section, 

3. That no matter how auocessful a court the". 
,,,lght be in dcvlslng ralr and equitable After sears of steady encroachment of 
juacial resolution of the jolnt use d~s. Navajo onto the reservation, Congress Mr. METCALF. Mr. President, as I 
pute it would stm be a dictated, rather thsn enacted in 1958 a Julisdictional statute mentioned in my opening statement, this 
s voluntsry, solution: and, therefore. that a conferring authority on a three-judge amendment was agreed to by all mem- 
voluntary settlement between the two tribes district cow-t to determine the relative bers of the Committee. I have supplied the 
IS distinctly preferable and that s final n w -  rights of the two tribes in the area. Senator from South Dakota and other 
tlatlon process should be Provided and so ~n 1962, the court, in a dec$ion af- interested Senators wlth the committee 
structured to the 'Ie Opportu- firmed by the Supreme court, held that, amendment. I ask that  the Senator from nlty to wllllngly negotiate such s settlement 

4, TL-Bt, the two tribes fail t; except for a n  approximately 600,000 acre Arizona be recognized to explain it. 
rea* a ?oiuntary settlement of the joint use tract which was exclusively Hopi, the Mr. PANNIN. Mr. President, flrst of 
ares dispute through the negottating process, balance of the 1882 reservation was held all, I want to express my appreciation to 
the dispute shoum be referred to the US. by both the tribes in joint, undivided, the senior Senator from Nevada, one of 
Distrlot court for the ~is t r ic t  of Arizona for and equal ownership. 1t is important to the most knowledgeable men in Interior 
a compulsory judlcial resolution: note that  the judsdictional act did not aftairs in the Senate, for his very able 

6. That, despite the failure of past nego- authorize them to joint inter- statement which is certainly in line with 
tlatlon attempts, the two trlbes, when fsccd 
Mth enacted leglslatlan calling for 

ests. I repeat, the 1958 act did not con- his fairness, and the fair play that he  
pulsory ludlcial resolution lf volun- fer  authority on the court to pali t ion has expressed. during his long tenure in 
tary negotiation effort fails, may enter the joint interests between the two tribes. the United States Senate. I am c e r t a w  
negotiation dlacusslons wlth a renewed dcslre This is the crux of the legislation now VelY proud of my distinguished colleague 
to arrive at their own solutlon to the con- before us. from Nevada. 
hoversy; NOW to the heart of the problem. Un- Mr. President, inadvertently, this par- 

0. That the environment mast conducive less the land is equally partitioned with ticular stipulation was not included in 
to successful ncgotiatlons would be one that each tribe holding exclusive use over its the Senate bill. We have the Committee 
Provides the two mbea with the own share of the 1882 joint use area, amendment for that reason. 
freedom to concur In any settlement or set- 
tlement provision which not Oontrarg - there will never be a settlement of the On page 12 of the bill a t  the desk, H.R. 

lp.W or t o  the Healing decision: dispute. 10331, on line 20, is the content of this 
7.  That, u the negotistmg process fane, the This problem has gone to court a t  least particular stipulation. 

Dlstrlct Court should have the fle~lblllty to four different times with no Anal answer Mr. President, as  you know, i t  is neces- 
tallor a final sdjudlcation, lncludlns pnrtl- as yet. Most recently, in its opinion of sary to grant speciflc authority for most 
tlon of the lolnt use urea, consistent with its September 12. 1974, in the supplemen- litigation between tribes, and in fairness 
deelslon lu the Healfng case: taw proceedings in the Healing case, the to both the Navajo and Hopi Tribes. 

That any oompulsory ludiolnl US ,  Court of Appeals for the Ninth Cir- proper claims and causes of action should 
M1l' In ladude a Of w i t  clearly stated that the U.S. Govern- be authorized. The 1058 act which initi- the lands of the jolnt use nrea, rather than 
any rnBW8ment wili~h R S O U ~ ~  c ~ l l  for eon- merit is delinquent in not providing fur- ally allowed such matters to be litigated, 
tluued joht use of, or thc purchase by one ther authority for solving the problem, but which did not provlde a Rnal solu- 
trlbe of the other trlbe'a Interem and rights including either authority to the court tion, must be supplemented by authority 
la, the entlre jolnt use area; to partition, or direct congressional par- to adjudicate damage and other claims. 

9. That any such dlvislon of the lands of tition. It is alleged that either tribe, but more 
the Joint use area must be undertaken H.R. 10331 responds to this charge. ~t particularly, the Hopi Tribe, may have a 
oonjunctlon with a and generous has the support of the Department of valid claim for damages to lands arliudi- rela'stlon program to mlnlmlze the adverse 
soclel, eoonomic, and cultural the Interior, my distinguished colleagues cated to them, but kept in the forcible 
reloentlon on aaected tl.lDal members and to from the State Of Arizona, Senators possession of the Navajo Tribe following 
avoid any repetlt~on of the unfortunate re- BARRY GomwnTm and PAnL FANNIN, and the 1963 decision of the U.8. Supreme 
mlts of a number of enrly, official Indian I urge favorable consideration of this Court. In  fairness and without prejudg- 
relacatlon efforts: measure todw. ing the merits of any claims, both tribes 

lo.  That an lmmedlate leglslatlve resolu- M~ ~ T C - ,  M,., President, I aould should have a forum in which to litigate 
tlon of the 1934 reservntlon lands dispute Is 
prefer&ble to beginning now for that dispute like to now call up the committee amend- them if In fact 'Iaims do 

As Senators have already heard from s dupllcatlon or the lengthy process Initiated ment. 
by the 1958 Act authorlzlng sult over the The PRESIDING OFFICER. The my esteemed colleaguep the from 
joint use area dispute; hut that any lmmedl- amendment will be stated. Montana, the floor manager of the bill, 

this provision WBB inadvertently omitted ate leglslatlve resolution relntllx to the 1934 The legislative clerk proceded to lead from the committee to the reservation lands must be accompanied by a the amendmnt,  House bill and its reinsertion is approved Prowam Identical rind lor the Mr. METCALF. Mr. President, I ask by the committee. I urge the senate to 
same as that S"ggested 'Or the unanimous consent that  further reading apyrove it as the only a m e n b e n t  to the joint use area: and 
11. Thet because of the Federal aovern- of the -endmen$ be dispensed with. bill. 

men% repeated failure to resolve the land The PRESIDING OFFICER. Without Mr. President, I believe we have the 
dlsputcs, themajor casts of resolutlon should objection, i t  is so ordered. support of the committee. I do not know 
be properly borne by the United States. The amendment is as follows: whether the distinguished Senator from 
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South Dakota has objection to the 
amendment. I hope not. 

The PRESIDING OFFICER. The 
question is on agreeing to the committee 
amendment. 

Mr. METCAW. May I be heard on 
the amendment? 

The PRESIDING OFFICER. The 
Senator from Montana~ - --~~~..- -- ---- ~--.~. 

Mr. ABOUREZK. Will the Senator 
from Montana yield briefly? 

i want to say I have no objection to 
the amendment. 

Mr. METCALF. Mr. President, I want 
to concur with the statement made by 
the Senator from Arizona about the Sen- 
ator from Nevada. This matter has been 
before the committee for a long time. 

We had an ad hoc committee which 
was studying the Navajo-Hopi problem. 
The Senator from Nevada served on that 
committee before this matter came up 
before the full Committee on Interior 
and Insular Affairs. So he is most knowl- 
edgeable, both from the standpoint of 
his activity and service on that special 
ad hoc committee, and as a result of hi 
service and Participation in the markup 
and the considerat~on of this bill. I think 
that especially we should listen to his 
advice and counsel, because this matter 
has been before Congress for a long, long 
time. 

Mr. President, I concur wholeheart- 
edly in the statement of my colleague 

' from the State of Arizona. The recent 
September 14, 1974, decision of the U.S. 
Court of Appeals for the Ninth Circuit 
underscores the fact that  a valid claim 
may well exist in the Hopi Tribe arising 
from ouster from the lands in which 
they have a n  interest. Although the 
Hopis and Navajos may have the right 
to press their causes in the supplemental 
proceedings of Healing against Jones, 
we ought to make certain that each tribe 
has the right to seek redress for claims. 

The language of this amendment was 
contained in H.R. 10337, as passed the 
House, and was included in the substi- 
tute version of the bill as ordered re- 
ported by the committee. When the bill 
was ordered reported, the committee 
authorized staff to make what proved to 
be numerous technical and eonforming 
changes. Among those changes was the 
deletion of this amendment's language. 

Both majority and minority s h e  
quickly recognized that the deletion of 
this provision was not technical. They 
immediately notified both the committee 
chairman and my colleague from Ari- 
zona, the ranking minority member of 
the committee. When the September 14 
decision was handed down, the substan- 
tive nature of the amendment became 
clearly evident. The joint staff recom- 
mendation was that the deletion of the 
language was contrary to the commit- 
tee's intent and that, therefore, the pro- 
vision should be restored. I understand 
the chairman and ranking minority 
nlember fully concurred in  this recom- 
mendation, but decided not to call an- 
other committee markup to make this 
single correction and, instead, simply 
amend the bill during floor action. 

Mr. ABOUREZK. Mr. President. I 
want to add one or two words. 

The matter that  the Senator is trying 
to take care of may already be in the bill. 
but i t  does not really bother me a t  all to 
have a specific authority. I read from 
Page 43, section (c) : 

Either trlbe may institute suoh further 
original, ancillary, or supplementary ac- 
tions . . . 

I just want to point out that authority 
already is in there. but it does not matter 
at  ail. 

SO far  as the slleclal ad hoc committee 
la deal mth the Hopi-Navajo question is 
concerned. I think it would be usuful to 
point out that they did not take any sort 
of action on i t  a t  all. I t  was disbanded 
when I became chairman of the sub- 
committee, without their having done 
any mvestigation or having any hear- 
ings. But that does not detract from the 
interest the Senator from Nevada has 
in this matter. 

Mr. METCALF. The Senator from 
South Dakota is correct in saying that 
the bill without the amendment may be 
adesuate to take care of the situation. 
But especiallp after the circuit court de- 
cision on September 24, i t  may be that 
we have to nail down some of the arovi- 
Sions in the bill on which the Senator 
from South Dakota and the rest of the 
committee are thoroughly in agreement. 
That is the Purpose of offering the com- 
mittee amendment. 

The PRESIDING OFFICER. The 
Question is on agreeing to the committee 
amendment. 

The committee amendment was 
agreed to. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. MONTOYA. Mr. President, is the 
bill open to amendment? 

The PRESIDING OFFICER. The bill 
is open for amendment. 

Mr. MONTOYA. Mr. h'esldent, on be- 
half of mvself, the junior Senator from 
New Mexico (Mr. DOMENICI), the junior 
Senator from South Dakota (w. Aaon- 
nsut), and the senior Senator from 
South Dakota (Mr. McGovsnN), I send 
a n  amendment to the desk. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk proceeded to 
read the amendment. 

Mr. MONTOYA. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, i t  is so ordered: and, without 
objection, the amendment will be printed 
in the RECORD. 

The amendment is as follows: 
On pages 26 through 28, strlke section 

8 ln its entlrety and insert in lleu thereof 
the following: 

SEC. 8. (a) Either trlbe, acting through 
the chairman of its tribal council for and 
on behalf of the tribe, 1s each hereby an- 
thorhed to commence or defend in the Dis- 
trict Court an action against the other trlbe 
and any other tribe of Indlans claiming 
any lnterest ln or to the ares described in 
the Act of June 14, 1934, except the reserva- 
tion established by the Executive Order of 
December 16. 1882, for the purpose of de- 
temfnlng the rights and Interests of the 
tribes. in and to such lands and quieting 
tltle thereto in the trlbes. 

(b) Lands, li any. In which the Navajo 
nibe or Navajo indlvlduals are determlned 
by the Distrlet Court to have the exclusive 
lnterest shall continue to be a part of the 
Navajo Reservation. Lands. If any, in whtch 
the Hop1 Tribe, lncludlng any Hopl village or 
c l ~ n  thereof, or Hopi indlvlduals are de- 
termined b; the District Court to heve the 
~ H c I u G ~ v ~  lnterest shsll thereafter be a 
reaemation lor the Hopi mlbe. Any lands In 
whloh the Navajo snd Hopl Ribes or Naval0 
or HODI lndi~idual~ are determined to have 
a jolit or undivided interest ahall he par- 
titioned by the Dbtrlot Court on the basis 
of fslrness and equity and the ares so par- 
titioned shall be retained ln the Navajo 
Reservation or added to the Hooi Reservs- 
tian, respectively. 

(c) The Navajo and Hopi Tribes are 
hereby authorized to exchanxe lmda which 
are pirt of their respective>eservstlons. 

(dl Nothlne in this seotlan shnn be 
&&I to h; n Collgrerslonal deunninn- 
tlan or tho mwro of the eonnlctlng claims 
10 the 1SLld6 that are sublcet lo the adludi- 
cation pursuant to this skction, or to affect 
the llabillty of the United States, if any, 
under litigation now pending before the 
Indian Clalms Commlsslon. 

On page 36, llnes 12 and 13, strlke "later 
thnn one yew prlor to the date of enactment 
of this Act" and insert in lleu thereof "after 
May 29.1974". 

On page 44. lines 18 through 20, strike 
subsection 19(b) In its entlrety and insert 
in lieu Lhereof the following: 

"(a) The secretary, upon the date of 1s- 
SuBnCe of an order of the District Court pur- 
suant to 6BCtlOnB 8 and 3 Or 4. Shsll mo'iide 
for the survey looatlon of moiumenb, and 
fencing of boundaries of any lands par- 
titioned pursuant to sectlons 8 and 3 or 4." 

The PRESIDING OFFICER. How 
much time does the Senator from New 
Mexico uield? -- ~~~- 

Mr. MONTOYA. I yield InYSelf such 
Lime as I may require for my opening 
statement on the amendment. 

Mr. President, I offer an  amendment 
to section 8 of H.R. 10331, a bill lntended 
la resolve the land dispute between the 
Hopi and Navajo Indlans This land dis- 
uute in!-olves two distinct Vatu of land 
One area is referred la as the 1882 Ex- 
ecutlve Area which wlll be the subJect 
of another amendmen& to be offered later 
on. The other area, which 1.5 the subject 
of the pending amendment, is called the 
Moencopi Area. This amendment will al- 
ter the aooroach taken bv the Inwrior ~.~ ~ - ~ -  . ~ - ~ - ~ ~ ~ - -  ~ ~ ~ ~ . . .  .~~..~~-- 
Committee to the Moencopi section of the 
bill. The amendment refers the Moencopi 
matter to the courts for final disoosition. 
I believe that  this urooosition will Drove 
to be a more equitabie and a more ef- 
flcient solution to the Moencopi land dis- 
pute than is the course charted by the 
committee. 

The Moencopi Area is a 243,000-acre 
tract of land which was first incorporated 
into the Navajo Reservation by act of 
Congress in 1934. Today, just as in 1934, 
the Navajos reside on 209,000 acres of this 
land. The Hopi occupy the balance of the 
acreage. When Congress established this 
situation in 1934, its clear intent was to 
guarantee the rights of all resident In- 
dians within the Moencopi area-not 
just the Navajo--not just the Hopi. ~ l l  
the resident Indians were to enjoy the 
right of Hving within the Moencopi Area. 
Before the writing of this bill in thls 
Congress, it had never been argued that  
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COT 
tlie Hopi have special clalm to the land 
within the Navajo Reservation, outside 
of 34,000 acres they have traditionrdl? 
occupied in the Moencopi Area. Nor has 
such a Hopi claim ever been deAned or 
quantified in any court proceeding. Yet 
section 8 of H.R. 10337 awards all 243,000 
acres of Moencopi land to the Hopi. This 
unwarranted t a n g  of land is the Arst 
defect in the committee proposal. 

The second defect of the bill is that it 
is unconstitutional. To take land from 
one tribe and give it outright to another 
tribe is in clear violation of the flfth 
amendment. I am not alone in this belief. 
The administration, the Secretary of the 
Interior, and the Navajo tribe share in 

~- ~- ~ ~ 

section 8 in the cow&. The nature ofthe 
auestion would undoubtedly require reso- 
iution by the Supreme Court. I t  may be 
conservatively estimated that the ensu- 
h g  legal battle will take a t  least 3 years 
and consume thousands of dollars in legal 
fees. To argue that section 8 provides the 
quickest of all possible solntions and to 
prefer i t  for that reason is naive and 
thoughtleu;. 

The committee has adopted the point 
of view that the Navajo-Hopi land dis- 

~ - - - -  ~~~ ~ ~ . -  
dlina the American taxoavers with the --- .--. - - ~ ~ - ~ - ~ ~  ~ 

wasteful and costly reloiatiou of Navajo 
living wlthin the Area and creating a leg- 
acy of human mise~y for thme Indians 
who will have to sustain the shock of 
~ ~ 

The Senate must face the human re- 
auty of the enactment of section 8. The 
punitive character of this section of the 
bill cannot be escaped. At least 1,200 and 
perhaps as many as 2,000 Navajo living 
in the Maencopi Area would be forced off 
the land that they have lived on all of 
their lives. Where are they to go? What 

thmv in do? l t  has hem snld t,hat 

There is nothing in the background of 
the Navajo who live in the Moencopi area 
to indicate that they wU1 be easily as- 
similated into such projects. These pw- 
ple are among the poorest, least educated 
minorlty gl.oups in the United States to- 
day. They speaklittle or no Englid1.Tiley 
are accustomed to maklng their living by 
herding sheep. They hm'e often been lit,- 
inr  on the land for their enlire hves. A --u - ~ ~~~- -~ - ~~ - - -  ~ - - -  - ~~~ 

forced relocation would oroduce massive 

GRESSIONAL RECORD: 
I would simply tell the gentlemnn that the 

dlstlnctlon between Ghat situation and this 
one Is that in those imtmces, every one of 
those instnnces, we are dealing with non- 
Indians oocnpying sad bellevlng they have a 
llght in the lands. Here, we are dealing with 
two tribes. Thnt is the dlstinctlon. 

We should treat this property dlspute 

For all the reasons outlined here, I be- 
lieve the committee approach to the Mo- 
encopi portion of the Navajo-Hopi land 
dispute bill is defective. The amendment 
I propose is to be preferred to the com- 
mittee solution. It should be remembered 
that judicial proceedings have yet to oc- 
cur over the Moencopi situation and 
that the committee itself emphasi~ed 
the importance of a swift resolution of 
the matter. The Moencopi amendment 
offered here fulfills this committee ob- 
jective. It avoids a constitutional chal- 
lenge to the bill. I t  prevents the reloca- 
tion of over a thousand Indian families. 
I urge the Senate to exercise good jndg- 
ment by adouting the Moencopi amend- 
ment to H.R. 10337. 

The PRESIDING OFFICER. Who 

Senator from New Mexico. 
Mr. WMENICI. I thank my dlstin- 

guished colleague from New Mexico. 
Mr. President, first let me say that I 

have a great deal of esteem and respect 
for both Senators from Arizona. I com- 
pliment them in this matter, not only 
because they are both concerned and 
knorvl~deeable hut because thev want ~ -.., ~~~~ ~~~. 
to see the matter resolved. I wish to as- 
sure them that I do not take the floor 
today, nor have I been part of, trying to 
prolong a very long-standing need to 
clarify legislatively the disputes between 
the ~ o p i  and the Navajo Indian tribes. 

I wish to say, however, to the junior 
Senator from Arizona that in no way. 
either, do I want to interfere with ProD- 
erty rights that are in hls State, but I 
do believe that, since the Navajo Nation 
sits astride both States--and I know the 
Senator is aware of t h a h n e - t h i r d  of 
their people reside in our State and, in 
a sense, this is a national Navajo prob- 
lem in that i t  affects them as a nation. 

I have tried. in mv short term here. - ..- . ~~~ -~ ~ ~ ~ 

certalnJy n,irh far less experlence. knowl- 
edge, and time, than the distinguished 
Senstor from Anzona has had. to look ~~.~~~ ~ 

a t  this problem and &y to be fair. The 
Senators from Arizona do not WaUL Only 
a solutio~l: thev want a solution that is 
~~ ~ - - ~ ~ ~  . - 
right. 

Permit me now to talk just about the 
Moencopi pmblem, because I do not Pre- 
tend to be part of amendments that will 
seriously change the joint-use le~isla- 
tion. I wish to assure them of just one 
minor amendment in that regard. I am 
talking only of the Moencopi, the 243,- 
000 or 250,000 acres that have been vari- 
ously referred to here today, in terms of 
amount. 

1t aBpears to me that 1f we are looking 
for a right solution, we Certainly Ought 
not to take 243,000 acres of land that, in  
1934, the Congress of the United States 
clearly and unequivocally recognized the 
right of the Navajo people in and to by 
specifically saying that this land was for 
the Navajo Indian and such other Ind'i- -." " ..-- "" -- ---.. --- .--. ~- 

these relocated Indians will be easily ab- among Indians just as we would treat a ins as may occupy it. Then we, as a na- 
sorbed into the Navajo ecanomic develop- property dispute among non-Indians. As tion, passed that law to permit the 
,.nt nrn1wt.q mrh nr t,hn Namin irri- I have said, if non-Indlans were involved Navajo to occupy i t  over all of these ... ".." r-"" ---, ---.. -- ...- . .- .-.- 
gation project, now under construction. i t  would be a n  issue to be settled in the years. 
This is an illusion created by those who courts. This is precisely what the Then, somehow or other, because we 
favor a quick solution. amendment I offer proposes to do. have looked at the confusion that has 
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stemmed from the Joint-use area and 
from the Executive order of 1882 that 
had the reverse declaratiow for the Hopis 
and such other Indians that occupy it, we 
have concluded that. as to the 243.000 
acres, we are going to make a determina- 
Lion that it belongs totally to the Hopis. 

I t  appears to me that it is not a ques- 
tion of who occupied i t  first. I t  is not a 
question, even though eloquently pre- 
sented by the junior Senator from Ari- 
zona, of original title or even of who oc- 
cupied i t  for what kind of sincere reli- 
gious purposes or the like, but rather, a 
question of looking a t  i t  now in the 
light of what the US. Government has 
done to the whole area. If we are go- 
ing to divide up thz Executive mder land 
after years of dispute, it appears to me 
to be right and fair to give both tribes a 
very simple opportunity to go to court, 
and provide that court with the juris- 
diction that has been lacking heretofore 
with reference to the joint-use area. The 
reason that the dispute is here, on the 
joint-use area, is that the district courts 
have said, "We do not have enough juris- 
diction to complete the battle, to com- 
plete the fight, to make the kind of split 
in surface rights that is needed." 

The amendment proposed by Senator 
MONTOYA, which I join, as it concerns 
the Moencopi land, w-ould vest the courts 
with that right. 

We go to court once and for all and 
we will have bzen finished with the Hopi, 
but we will not have denie.; the Navajo, 
with the same kind of right we are now 
saying the Hopis have had in court, nnd 
been denied that same decision in court 
for lack of jurisdiction. Quite to the con- 
trary. They would go to court and the 
Moencopi could be resolved. 

I fail ta fmd--of course, I could be 
wrong-based on previous hearings be- 
fore the Senate or its committees, any- 
thing that clearly indicates that the 
243.000 acres is anything other than an 
arbitrary decision, saying that we have 
the strong feeling- 

The PRESIDING OFFICER. The Sen- 
ator's time has expired. 

. DOMENICI. Will the senator 
sield me 3 more minutes? 

Mr. MONTOYA. I yield 3 more inin- 
utes. 

Mr. DOMENICI. I fail to flnd any- 
thing in the report that indicates that 
we have done other than determine that 
the Navajos have violated Hop1 rights 
somewhere, sometime in the past, and to 
make up for that, we are going to give 
them this 243,000 acres. It does not ap- 
pear to me that the committee amend- 
ment is doing violence to the basic prem- 
ise of the committee bill. I t  remains in- 
tact. In  fact, it is a very logical exten- 
sion of its conclusion, to vest the courts 
with the same right on the Moencopl 
that ultimately we are vesting the court 
with on the joint-use land. But, no, we 
are not going to do that tcday. We are 
going to Say with regard to the 243,000 
acres, that  in recompense for past ac- 
tions of the Navajo or the U.S. Govem- 
ment, we are going to give them that en- 
tire piece of land. 

In conclusion. I feel just as firmly as 
they do that all we are trying to do is 
what is right on the Moencopi tract of 
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land. We are not going to delay it any The 1934 Reservation Act contains no 
longer in the courts than the process by criteria for the court to work with. This 
which they seek to resolve it, for, cer- is the kind of policy decision that Con- 
tainly, the validity of the law, the claim gress itself must make. 
of the Navajo Nations to something Second, putting tho Moencopi issue 
other than compensation, and then com- into the courts will delay a settlement of 
pensation will take an awfully long time. the issue for two decades, just as the 
Our amendment will put it into the 1882 joint use area dispute has been de- 
courts to be resolved under standards set layed for 16 years. 
out by Congress. Third, the Hopi Tribe has unques- 

I wish to conclude by saying that, with tioned title to land in the Moencopi area. 
reference to the Indians and their cul- As to the last statement, the rights of 
tore, I could not, as eloquently as Sen- the Hopi Tnbe to lands within the 1934 
ator GOLDWATER has, express my great reservatCon are based on the 1934 act 
admiration and love for the Navajo and itself. 
for the Indian people in my State and Thls law provides that the lands within 
- .---- ". 

I have great respect for their tradi- 
tions and their cultures. I do not come 
here to choose political sides: and I 
would remind those who think we are 

our State, tlle E:Ae of New Mexico, but 
as far as the Indian ~eoo le  are concerned 
other than the ~ a v a i o i .  there are many 
thousands of them, and they are not in 
unanimity as to what is the fair and 
equitable or historically sound Solution 
to this particular Problem. 

I risein respect-for their customs, and 
because they respect our laws. I t  ap- 
pears to me we are saying to the Navajo 
Nation, "We want respect for your laws 
and ours, but as to Moencopi, we have 
a Strong feeling it all ought to belong 
to the Hopis." 

I do not think that is fair. I do not 
think 2 or 3 years in court would con- 
clude the matter inconsistent with the 
serious concerns that the Senators from 
'Arizona, Montana, and Nevada have ex- 
pressed regarding Moencopi. I think the 
Courts would decide it with the same 
basic concerns they have. 

But even the administration says a 
legislative solution is the wrong one. 
They say a judicial determination of the 
Moencopi rights would be preferable. 

I thank my distinguished colleague 
from New Mexico. 

Mr. GOLDWATER. Mr. Prc;ident, will 
tlle Senator from Montana yield to me? 

Mr. METCALF. I sield the Senaror 
from Arizona such time as he mau re- 
quire. 

Mr. GOLDWATER. Mr. President, 
what we have argued in the committees 
is precisely the argument we are going 
through now. The delay of a solution to 
this Issue would delay the settlement of 
this particular problem involving the 
Moencopi Wash by a t  least two decades. 
VJe have had four court decisions in this 
matter. Every court decision has found 
the same facts. I understand the Navajo 
People are now paying $250 a day to the 
court as a fine for contempt of court. 

If we go to this k i d  of amendment, 
the Navajo people can go to court. They 
can go to court to decide whether or not 
they would be receiving just compensa- 
tion for the land they lose. 

Let me give a few of the arguments 
against this proposal. 

tile 1934 resen*mon "are hereby perma- 
nenrly withdramn-for the bemflt of the 
Na1.njo and ~ u c h  other Indians as may 

rewtlte the 1934 law to read what i t  does 
not say, that lands are reserved for other 
Indialls "onlv to the extent thev were 
then occupying and usi& the land;." But 
this is not what the statute says. And, 
even if i t  were, there is strong evidence. 
according to the Walker-Dalton survey 
made in 1933, that the Hopi then used 
about 246,000 acres in the area, which is 
approximately the figure used in the 
committee bill. 

I would add that the legal title of the 
Hopi Tlibe to land in the Moencopi area 
is also recognized by the United States 
and by several public utility corporations. 
In  1969, when the Ariwna Public Service 
CO. and other electric companies were 
applying for a right-of-way to construct 
a transmission line across the 1934 res- 
ervation, the Secretary of the Interior 
informed these companies i t  would be 
necessary for them to obtain the consent 
of the Hopi Tribe. The companies were 
granted the request by the Hopi Tribe 
and in turn the Hopi Tribe was paid 
$161,400 for the right-of-way. 

This right-of-way covered an area far 
outside the boundaries that would be 
partitioned to the Hopis by the commit- 
tee bill. 

In conclusion, and in the interest of 
saving time, I ask unanimous consent 
that statements made by the Supreme 
Court that indicate the authority and 
responsibility to resolve this dispute un- 
der cited decisions of the court be printed 
in the RECORD. 

There being no objection, the state- 
ments were ordered to be printed in the 
Recono, as follows: 

Congre~s has the authority and the re- 
s1,onsibllity to resolve thls dispute under 
decisions of the Unlted States Supreme 
court: 

''These Indlan tribes are the wards of the 
Nation. They arc communities dependent on 
the United State-ependent largely for 
thew deily food: aependent for thelr polltl- 
cal rlahLs . . . from lhelr verv weakness and 

First, the court would have no yard- helpl&sness, so largely due & the course 01 
stick criteria on which to draw- dealings of the Federal Government with 

Mr. ABOUREZK, President, will them. nnd the treattes in which i t  has been 
promised, there arises the duty of protec- the Senator yield7 don, and wlth it the powers." (U.S. .v 

Mr. GOLDWATER. Not right now. K o w m a ,  118 US. 376) I886 
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"Not only does the Canstltution expressly 

authorize Congress to  regulate commerce 
wlth the Indlan trlbes, but long continued 
leglB1Stive and executlve usage and an un- 
broken Current of judiclal dedsions have 
sttrlbuted ta the United States a s s  superlor 
and olvilked natlon the power and duty of 
exercising a lastorlng care and protection 
Over all dependent Indian con~mnnltles 
withlu Its borders whether withlll its orig- 
lnal terrltory or terrltory subsequently ac- 
quired, snd whethcr wlthln or without llnllts 
of a state." (U.S. v. Candeleria, 271 U.S. 432) 

Mr. ABOUREZK. Mr. President. will 
the Senator from New Mexico yield me 
a few minutes for s queslion of the Sen- 
ator from Arizannl  - . -. -. -. . . . - . .. -. . - . 

Mr. MONTOYA. Hour many minutes? 
Mr. ABOUREZK. Five minutes? 
Mr. MONTOYA. I have only 11 min- 

utes remaining. I yield the Senator from 
South Dakota 2 minutes, and will yield 
him more if he needs it. ~~~~~ ~ ~ ~ - - ~ ~  ~~~~~- 

Mr. ABOUREZK. MP. President, I ask 
the Senator from Arizona if he will not 
concede that there has been no litigation 
on the subject of the Moencopi area. I 
know he said there wcre four lawsuits, 
but I wonder if he will conccde that there 
were no lawsuits involving the Moencopi 
area. 

Mr. GOLDWATER. The Senator is 
correct. If I made that infcrence, I was 
wrong. There were four decisions on the 
land east of Moencopi, north of the vil- 
lages on which the joint boundary is in 
dispute between the Navajo and the 
Hopi. 

Mr. ABOUREZK. And the Moencopi 

-.-.- ~" --~. ~ ~~~~ 

on the basis of that survey, that-iunlds 
should go to the Hopis for lease permits 
in these areas: and it has been decided 
in mv mind bv the fact that the Houis 
were-using thkse areas long before the 
Navajos came along. 

Mr. ABOUREZK. If Senntor Gom- 
WATER says there ha" been a decision of 
some sort, I wonder if the Senator will be 
willing to tell the Senate who has de- 
termined who has the rights in that land. 
because I do not know, very frankly. 

Mr. GOLDWATER. The Waiker-Dal- 
ton survey, in 1934, decided they were 
entitled to about 264,000 acres: it may 
have been a little more or a little lcss. 

According to communications I have 
introduced to the House committee, 
written by a former Commissioner of In- 
dian Affairs, there was never ans  dispute 
about this. This whole thing. I might say, 
only came up on the part of the Navajo 
within the last several years. I t  was never 
contended, to my knowledge, in any prior 
dispute. 

The PRESIDING OFFICER. The Sen- 
atorls 2 minutes have expired. 

Mr. ABOUREZK. Will the Senltor 
yield me 3 more minutes? 

Mr. MONTOYA. Mr. Prcsident, how 
many minutes do I have remaining? 

The PRESIDING OFFICER. The Sen- 
ator has 8 minutes. 

Mr. METCALF. How much time do I 
have? 

The PRESIDING OFFICER. The Sen- 
ator has 26 minutes. 

Mr. METCALF. I yield. 
Mr. ABOUREZK. I did not understand 

what survey the Senator referred to. 
What was that, that the Senator said 
granted the Hopi about 264.000 acres? 

Mr. GOLDWATER. If the Senator will 
yield. I just put this in the RECORD: 

I n  1933, just one year before the passnge 
of the Ac t  of July 14. 1834, Superintendent 
Walker and William Dalton, sr., an employee 
st  Tuba City, made s survey of the land used 
by the IIopl at that time. This became known 
&S the Walker-Dalton Line which inooroa- 

omitted. 

Mr. ABOUREZK. I confess never hav- 
ing heard of that survey before, due to 
i t  never having been offered into evi- 
dence or testimony at any of the hear- 
ings. I t  takes me and the rest of the 
committee members, I am sure, by sur- 
prise. I wonder if I might have a little 
time to look at  that survey before we 
go on with this issue. Does the Senator 
havc an extra copy? 

Mr. GOLDWATER. I am glad to let 
the Senator look a t  this. It came from 
the lnw office of Boyden and Kennedy. 

Mr. ABOUREZK. Came from where? 
Mr. GOLDWATER. The law office of 

Boyden and Kennedy. 
Mr. ABOUREZK. That is, the attor- 

neys for the Hopi tribe? 
Mr. GOLDWATER. They are lawyers 

for the Hopis, but, aa good lawyers, they 
have rescarched the subject very care- 
fully. I am glad for the Senator to read 
it. The information came from the Sec- 
retary of the Interior. I introduced i t  in 
the House earlier. 

Mr. ABOUREZK. Mr. President, I re- 
serve the remainder of my time. 

Mr. METCALF. Mr. President, who has 
the time? The Senator from New Mexico 
has the time, does he not? 

Mr. MONTOYA. Yes. I yield 3 minutes 
to the Senator from Washington. 

Mr. JACKSON. Mr. Presidcnt, I rise 
in suwort of the proposed amendment 
providing for a judicial resolution of the 
Moencopi area dispute. Those who will 
oppose this amendment will suggest that 
a vote for iudicial resolution of this dis- 
pute is a vote to prolong the dispute 
needlessly. They will point to the cnact- 
ment of the 1958 act providing for judi- 
cial resolution of the joint use area dis- 
pute and note that  that  dispute is only 
now being resolved 16 years later. Mr. 
President, clearly a legislative resolu- 
tion would, in the best of circumstances, 
provide a swifter and more certain res- 
olution to the dispute. However, no mat- 
ter how persuasive may be the argument 
for an immediate solution to the dispute. 
it can be persuasive only if the positions 
of the various parties to the dispute are 
known. To press this argument in the 
case of the Moencopi is in fazt to beg 
that final and, in my mind, most critical 
question: HOW can YOU partition the land 
according to the rights and interests of 
the respective tribes wlien you do not 
have any firm ideas of what those rights 
and illterests are. 

No one disputes that  both trlbes have 
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asserted genuine rights and interests in 
the Moencopi controversy, but these 
rights and definitions have never been 
adeauatelv defined. The Moencooi area 
wasnot ebnsidered in the ~ e a l ~ g  deci- 
sion, thus no judicial determination of 
the rights and interests of the tribes in 
that area has been made. Furthermore, 
the executive branch has not defined 
these rights and interests with any cer- 
tainty. Various official surveys and state- 
ments have declared the Hopi interests 
in the Moencopi area to be anything 
from 34,000 to 246,000 acres. The Navajo 
argue, that, a t  best, the Hopi interest is 
no more than 34,000 acres, whereas the 
Mopi have provided evidence suggesting 
an exclusive interest in as much as 
917,000 acres. I n  light of this total dls- 
agreement on the relative rights and 
interests of the two parties, i t  would 
seem to me that any CongressionaIIy 
mandated partitioning of the area 
would be an arbitrary action-an action 
certainly challellgeable in the courts. 

Therefore, despite my fervent desire 
to see a swift resolution to all outstand- 
ine disoutes between these two honor- 
abie pejple, I cannot, in good conscience, 
support an  inadeauately thought out and 
justified settlement in precipitous pur- 
suit of a flnal resolution. 

This matter was voted on in the com- 
mittee, I may say, and I voted for the 
amendment. I t  lost by a narrow margin. 
I hope, today, the Senate will adopt this 
amendment. 

I yield back to the distinguished Sen- 
ator the remainder of my time. 

Mr. METCALF. Mr. President, I yield 
to the distinguished Senator from Ari- 
zona. 

Mr. FANNIN. Mr. President, the de- 
sire of the committee and the desire of 
all Senators is to cut down on tile ex- 
pense and to eliminate long years of 
litigation. 

I f  we look a t  what has happened in 
the joint land use program, we see the 
fallacy of not scttling this matter when 
we have the opportunity to do so. 

The present bill wlll prevent the ex- 
cessive litigation that  we fear and, Mr. 
President, the uncertainty over the own- 
ership of the land that  will continue dur- 
ing the years of litigation which would 
otherwise take place. This land, by forced 
circumstances, will continue to be dam- 
aged by neglect, and neither tribe will 
gain by that neglect, so we are placing 
both txlbes in an untenable position, 
without this legislation. 

This amendment is an  attempt to de- 
rail this bill, which attempts to settle 
this matter. I t  is an  attenlpt to prevent 
Congress from acting. We cannot allow 
this diversion from a Anal decision. We 
must act favorably on what the com- 
mittee has proposed and what was in the 
House bill when it came over to the 
Senate. 

The House spent considerable time in- 
vestigating what would be most fair and 
equitable in the Moencopi area. 

The claim was made that there has not 
been anything said about Moencopi. This 
information I am going to give was pro- 
duced as a result of Senator ABOUREZK'S 
request a t  the Winslow hearing in 
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response to the request a t  the Winslow 
subcommittee hearings. In  that letter. 
counsel concludes that about 32,000 acres 
was all the Hoof Indians occunied in 
1934. James stewart, then s ire it or of 
the Indian Bureau, Lands and Minerals 
Division went to the Hopi Reservation 
and made an explanation of a proposed 
bill which never passed Congress. From 
his statements to the various villages of 
the Hop1 Tribe, the erroneous conclusion 
was derived. 

In complete answer to the Navajo at- 
torney's letter, the affidavit of James 
Stewart was submitted for the record 
wherein he concludes that the Hopl 
o w h t  to be given nearly 1 million acres 
in Moencopi rather than the 243,000 
listed in the committee bill. I t  will be 
noted that Mr. Stewart personally 
recommends: 

In vlew of the fact that the Courts have 
now taken a large portlon of the original 
Kopl Executive Reservatlon from the Kopl 
people, i t  is now my considered oplnlon that 
justice requires that an area equal to that 
taken away shauld he mdeu to ihe Hopl 
Re8ervatlOn in the vicinity of Moencopi and 
6hould be n conttguaus tract of land between 
the Hopi Reservatlon and the Moencopi 
68CtIOn. 

Mr. Stewart is recommending that 
justice requires that the Hopi Tribe be 
given approximately 917,000 acres in the 
Moencopi area. The House bill gave only 
about 243,000 acres. 

SO, Mr. President, we have the oppor- 
tunity to settle this matter-and as far 
as liability of CongreSIi is concerned, with 
regard to constitutionality, Congress has 
the unchallenged right to settle this 
matter. I t  was not a Navajo reservation 
eXClusiVelY. It is very unlikely that liti- 
gation by the Navajo will be successful. 
We do not know what would happen, but 
if there is going to be litigation anyway, 
we should settle the matter in accord- 
ance with the rights of the Hopi Tribe, 
also. 

NO more burdensome case can be 
imagined than relitigating the same kind 
of case as the 1882 area. That has cost 
both tribes millions of dollars. 

So, Mr. President, some will try to lead 
us to believe that the committee pro- 
WsRl on the 1934 area would leave the 
Navajo with none of the 1934 area. 

Let us realize that the Navajos in this 
legislation are receiving an additional 
250,000 acres. Now. i t  is not whether or 
not they are entitled to it or whether or 
not the Hopis are entitled to certah 
l m a .  This additional acreage was de- 
cided upon as being more than equitable. 
In fact, the committee leaned over back- 
ward to try to be more than fair with 
the Navajo Tribe because of the argu- 
ments that have been made over the 
years. 

Mr. President. I trust that this amend- 
ment will be defeated. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. METCALF. Mr. President, I yield 
myself such time as I may need. 
Mr. President, I regret very much to 

differ with the distinguished chairman 
of the committee when he says that the 
decision arrived a t  here bv the commit- - -  -~~ ~~ . - .  -- -. 
tee and by the committee bill was preciu- 
itous and nithout thought. I would Uke 
lo nornle nlv own emerience here. ~ - - - - ~ ~ ~ ~ - - ~ ~  ~~ ~~ 

I was on another committee and on 
another markup, and I had left my own 
proxy with the chairman, and he voted 
it in accordance with his own views. 

He said he would like to have this 
matter decided in the courts. I have a 
great deal of respect for the chairman 
and I thought I would abide by the de- 
cision unless I needed to change my 
opinion. I read the hearings, I read the 
reports of the various counsel and attor- 
neys, both Mr. Boyden, as quoted by the 
Senator from Arizona (Mr. GOLDWATER), 
and counsel for the other side. Then, in 
the committee I asked for a reconsider* 
tion. After lengthy debate and much dis- 
cussion we reconsidered the vote, and 
then voted the committee version of the 
bill on a 9-to-6 vote. 

So there has been careful considera- 
tion in the committee on this matter. 
There has been long consideration of 
this controversy over more than one 
Congress. 

Now, we talk about whether we will 
have a settlement of the various issues 
by passing this bill or by litigation. 

I suppose that we can never avoid liti- 
gation. As I read all of the hearings and 
all oi the matters that are before Con- 
gress today I believe that the constitu- 
tional question is resolved in favor of the 
Ho~is .  

'illere is nct a constitutional question 
that ha6 bccn rai.<ed by the Senator from 
South Dakota or t h e  Senator from New 
Mexico. If Congress acts within the ju- 
risdiction and within the scope of our 
powers, if the litigation that emanates 
from our decision to try to end the liti- 
gation and try to make an equitable and 
a fair solution to this longstanding con- 
troversy-we should decide it on the 
basis of what we believe to be the equity 
and the fairness and let the other side 
then raise the constitutional question. 

As I say, I do not know whether we can 
ever say that we will resolve this question. 
but decision after declsion, one after an- 
other, along the line has demonstrated 
the legitimate interest which the Hopis 
have in the land which section 8 refers 
to. While it has not been directly on these 
soecific acres, the principles and issues 
involved in this long series of decisions 
culminating in several cases in the US. 
district court, circuit court of appeals. 
and US. Supreme Court, back again to 
the ninth circuit, and so forth, have dem- 
onstrated that the issues which we are 
concerned with here have been fully con- 
sidered and already resolved. 

We, the same as the others, can sit 
here and can read these cases all day; 
but we should decide today that we are 
going to try to end this litigation. 

I emphasize that the committee bill 
from the Senate has provided a generous 
settlement *o the Navajos. We have im- 
proved on the House bill by, among other 
things, providing special relocation 
awards, awards for additional land, all 
of which amount to a t  least an additional 
$9.5 million for relocation. for benefits, 
for payments, which will accrue to the 
benefit of the Navajos. 

We have in short, provided a very gen- 
erous settlement. 

We are deciding this on the issues that 
have already been decided over and over 
again by every court: the District Court 
of the State of Arizona, ninth cirCUlt 
court, the US. Supreme Court, all of 
whom have decided these very issues 
even though they have not focused tllem 
directly on the specific land involved. 

I believe we can settle this matter to- 
dav in the Senate of the United States 
wiih generous recognition of the claims 
ofthe Navajos and a t  the same time re- 
solve these differences that have been 
growing and growing and have not been 
resolved over many, many years. This is 
not a precipitate decision. This is a mat- 
ter of careful, long-term consideration 
by the committee, by the Congress-not 
only in this but other Congresses-and I 
urge my colleames to vote down the 
amendment offered by the very able and 
distinguished Senator from New Mexico. 

Mr. ABOUREZK. Mr. President, I yield 
myself such time on the bill as I might 
need to respond. 

The Senator from Montana made a 
statement that there have been several 
court decisions which have adjudicated 
the principals involved here. I would re- 
spectfully and reluctantly dispute that 
sbtement. I t  was also made by the Sena- 
tor from Arizona in a strong manner of 
speaking. 

There have been no court decisions 
and to say otherwise is misleading. There 
has been nothing to settle this matter. 

I want to turn just briefly to the letter 
from the lawyers of the Hopi Tribe. Ap- 
parently, I have page 8 of the letter ad- 
dressed to Forrest Gerard, a staff member 
on the Interior Committee. 

I have never seen this letter before 
M a y .  It states-and this is his word- 
that there is no other documentation 
known, unless the Senator from Ariwna 
has more, that there is a so-called sur- 
vey line called the Walker Dalton line 
thzt established some fictional amount of 
acreage granted to the Hopi as a re- 
sult of this survey. 

Nobody has ever heard of it before 
this day, a t  least I hare not, and i t  has 
never been given to me. 

I wish to read to the Senate the sum- 
mary of a letter from the Hopi lawyer, 
which I requested from him, dated April 
12, 1973. This follorred the hearings in 
Winslow, Ariz. I asked him if he would 
submit to the committee his legal posi- 
tion on a11 of these issues. 

Now, I shall read what he says in 
summary of his very long letter. This is 
page 16 of his letter: 

NO. 1. The Hopi Indian Interest in the 
1931 Reservation is n trlhal interest. 

That is this Moencopi area. 
No. 2. And this is the very key point. 
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The Hop1 tribe has an undetermined In- 

terest in sll lands described In the 1934 Re%+ 
ervation except: 

There are two areas, as  follows: 
The 1882 area, which we do not dis- 

cuss right in this amendment anyhow, 
and lands exclusively Navajo. 

He does not determine anywhere in 
this letter of April 12 how many acres. 
yet he has sent an  ex parte letter to a 
staff member on the committee. and he  
has not distributed that  letter to any- 
body else that I know of saying that there 
is a line. 

Now, I think this Is not only irregular, 
but also i t  is unfair. It is unfair to bring 
this up in a debate at the last minute, to 
s w  there is a fictional line-which I .-" ~ --.-. - -~ --.~ ---- ~~- ----. - 

seriously question-that exists on the 
word of the Hopi lawyer who has never 
bothered to brine i t  out either in written 
letters, written tkstimow, or verbal tes- 
timony, and I have heard him talk every 
time we had hearings because I have sat 
through i t  as chairman of every one of 
those hearings. I think it is totally mis- 
leading and unfair to say there is a de- 
termined interest in the Moencopi area 
on the part of either the Navajo or the 
Hopi, because we just do not know, and 
that  is the plain truth of it. We do not 
know, and this Moencopi area has not 
been considered at length in committee. 

It has not been considered hardly at 
all because there has been no testimony 
from anybody as to who has what rights 
except in a very general sense. 

I y~eld the remamder of my time. 
The PRESIDING OFFICER (Mr. 

HELMS). Who yields time? 
Mr. FANNIN. Mr. President, will the 

distinguished Senator from New Mexico 
yield so I may answer? 

Mr. METCALF. I yield to the Senator 
from Arizona. 

Mr. FANNIN. I thank the Senator from 
Montana. 

With due respect to what the Senator 
from South Dakota has said, I have a 
copy of a letter sent to him on April 12, 
1973, by Boyden & Kennedy, Law OfBces, 
signed by Mr. Boyden, that outlines in 
detail the information that has been 
brought up. The House hearings have 
pages of information concerning what 
has been discussed here. I am sure if the 
distinguished Senator from South Da- 
kota would want to go back on the rec- 
ord, he will And everything he has talked 
about has been covered thoroughly, even 
in 1972. -- --  - 

I just want to pass on to the Senator 
tha t  with this letter, and in other infor- 
mation available in the hearinas by the 
House and Senate, these matters have 
been fully covered. 

I thank the Senator from Montana. 
The PRESIDING OFFICER. Who ---- - - 

yields time? 
Mr. METCALF. Mr. President, I yield 

myself 1 minute. 
I regret very much that the Senator 

from South Dakota denied that  this nlat- 
ter had been considered carefully in com- 
mittee and over a long period of time. 
AS lawyers, we can take issue with each 
other as to what the courts have decided. 
1t would seem to me that, as I have ana- 
lyzed various court dccisions-and I have 

Mr. METCALF. No. l have only yielded 
mvsdf 1 rninnte~ --- " - 

When he  said that  this matter was 
not carefully considered in committee, he 
18 completely wrong. It was considered 
not only in committee, in dlsoussion, but 
also was considered on a motion to re- ~~~- ~ ~ ~ ~ ~ ~ - - ~ ~  .-- ~~ ---- ~ - ~. ~ 

hear, and considered after a lengthy dis- 
cussion. The record is replete with evl- 
dence on this matter. It is very unfair 
for him- 

The PRESIDING OFFTCER. The Sen- 
ator's time has expired. 

Mr. METCALF. I yield myself one-half 
minute. 

I t  is very unfair for him to come up 
and say that  this matter has only been 
casually considered, as  he has stated. As 
I said, as a lawyer, he can analyze the 
cases if he wants to. He comes to one 
conclusion and I come to another. But 
he  knows, just as I know, because we 
sat in that  committee and we sat on 
those hearings, how many hours we spent 
in considering this very important mat- 
tor and this vely subject. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. GOLDWATER. Will the Senator 
yield for 1 minute? 

Mr. hEEK!ALF'. I am delighted to 
yield. 

Mr. GOLDWAmR. SO that we might 
make the record as complete as possible, 
I call my colleague's attention to page 
125 of the printed hearings before the 
Committee on Interior and Insular 
Affairs. 

I ask unanimous consent to have that  
short history of the Moencopi situation 
made a part of the RECORD. 

There being no objection, the excerpt 
was ordered to be printed In the RECORD, 
as follows: 

Tho Hopi Indlan Mbe hlatorlenlly accu- 
Died the ares between the Hod slllaeee snd 

dians in that area. I t  acrved ae nn aacul-  
tun1 area for the Hopls living In Moencopl. 
Bnkabi and HateviUa. The farms are lrrlgated 
from the waters of Moencopl Wash and Pas- 
ture Canyon. Father8 Escnlnnte and Garces 
during the years 1775 and 1178 observed large 
herds of Hopi cattle drlfting around the vil- 
1388 of Moencopl. It was necessary thtrt the 
cattle be taken out a distnncc of at least 15 
miles isom the farm land so that the" would 
noteat or de&oy the crops. When i\lornlon 
settlers moved into the area nenr Tubn City. 
they assisted the Hopls In developing their 
irrlgatlon system and fRrm lands. A school 
WBS built in Tuhn clty soon after the turn 
of the century and many Government and 
Navajo fomllles moved into the urea for the 
mat tinm. Prim to that time the only nelgh- 
bars of the Hopis were several Paiute 
imniiics. ~~~~ ~ 

INDIAN CLAIMS COMDllSSION 

The Flndings of Fact in Docket 106 of 
the lndinn Clnlms Commission dated June 
29, 1970, held in Finding of Fact No. 20 that 
the ahoriginal tltle of the Hop1 Indian n'ibe 
ss of 1882 included a large tract or land to 
the west of the 1882 Reseruntlon. The lands 
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partitioned to the Hopl In the Moenoopl area 
In H.R. 10837 and 8.2424 are a 1  wlthln the 
aborlglnal lands designated by the lndlan 
ClRLms Commslon. 

CONGRESSIONAL ACTION 

The Aot Of June 14, 1984 (48 8tst. 980) 
pennanentlp wlthdrew certain lands for the 
beneUt of the Navajo Indlans and such other 
Indians as were already located thereon. ~t 
that tlme, the entlre Hop1 M b e  wss sttuated 
wlthln the boundaries described ln the AcO 
thus acqulrlng contemporaneous rlghts wlth 
the Navajo Trlbc in the reservation area. 
There la nothing in the 1954 Act whlch at- 
tempts to determine the quantum of land 
to be given to any particul~r Indian or tribe 
of Indians. 

HOPI NEEDS IN MOENCOPI AaEA 
The lands partitioned to the Hopi Trlbe in 

the Moencopl area must include tho 
iollowlng: 

1. Present Hopi villages m d  farm lands 
located In the Moencopl Waeh area. 

2. The lands smund lng  the Pasture Can- 
yon water shed for the pmtection of the Hopi 
Pasture Canyon Water development. 

3. Sufecient rnnge land to graze Hopl cattle 
belonging to the Mocncopl reddents 

4. TWO comme~~lal corners located on the 
east side of the interseetlon of U.8. Hlgbwny 
I60 and Arlzona Hlghway 264. 

6. sumelent land to Joln the Moencopl area 
to the Hopi lands 1-ted in the 1882 Reser- 
vation. 

8. The use of a highway as a dlvlslon or 
boundary between the Hopl Interests and the 
Nsvajo Reservation. 

NbVdJO OSZ AND POPOLATION 

The Navajo people llvlng in this area are 
relatively few in number and of very recent 
ortgln. The line proposed in 8.2424 and H.R. 
10337 will sffect appmxlmately 200 Navajo 
dwell in^^. 

The bitter dispute between the Hopi snd 
the Navajo Rlbes in the 1882 Joint Use Area 
ha8 oarrled over Into the Moencopl area. 
Navajo IlvestocK recently have destroyed 
some Hopl crops. A Navajo trlbal member 
has attempted to bulld a home on the com- 
merclal corner traditionally resened Sor the 
Hopi. A Hopi wae arrested by Namjo pallce 
and hie Ushlng equlprnent wae ooDUecated 
for ushing on the Pasture Canyon Reservoir, 
and has been convloted in the Navajo Trlbal 
court. Another Hop1 found Naval0 cattle 
grllzlng 50 mues distant from thelr assigned 
range area trampling hls corn ueld. The 
cattle were rounded up and impoun4ed by 
the Hopi polloe and Mr. Honahnl wen ar- 
rested by the Nawjo police for theft. Navajo 
pollce refuse to respond to Hop1 requests for 
asststance In the Moencopi area clalmlng 
they have no jurladlotlonal authority, yet the 
Navajo Court has ordered a Hopi m m  to pay 
for D COW whlch he struck and killed wlth -~~ ~ ~~ 

his car In the villsge of Moencopl. 
Mr. GOLDWATER. I do want to read 

one short sentence. 
The Finclings of Fact in Docket NO. 156 of 

the Indian Claims Commlsslon dated June 
29, 1970, held in Flnding Of Fact NO. 20 that 
the aborlginnl title of the Hopi Indian tribe 
819 of 1882 included a large tract of land to 
the west 0 2  the 1882 Reservation. 

I might add that  that would include 
the Moencopi land. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. ABOUREZK. Does that law aPPly 
In the Moencopi area? 

m. GOWWATER. The Indian Claims 
Commission said that as of 1882 the 
Hopis had rights to a large area of land 
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west of the original Navajo reservation. 
~t that tlme, the Navajo reservation did 
not extend past that  line. 

Mr. ABOUREZK. Did they Say how 
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was a large area of land 
Indians. 

Mr. ABOUREZK. It has never been 
adjuacated by anybody. 

hlr. GoLDwATFX The Senator said 
he never heard of fhls before. It was  in 
the record. 

Mr. ABOUREZK. I never heard of this 
Wallrer-Dalton Line before. I will tell 
you that. 

Mr. WLDWATER. I might remind 
the Senator it was contained in a letter 
written to him in April of 1973. 

Mr. ABOUREZK. I am sorry,  i t  is not. 
Mr. GOLDWATER. We have a COPY 

of the letter. 
Will my senior colleague make that a 

matter of record? 
Mr. ABOUREZK. How was a letter 

addressed to me on the Walker-Dalton 
Line discussed? 

Mr. FANNIN. MI'. President, I ask 
unanimous consent that  the letter re- 
ferred to, dated April 12, 1973, from 
Boyden & Kennedy to the distinguished 
chairman of the subcommittee be 
printed in the RECORD a t  this point. 

There being no objection, the letter 
was ordered to be printed in the REcoRn, 
as follows: 

US. Senate, 
Washington, D.C. 

DEM S ~ ~ n m n  A~onn-: At the  hearing 
01 the  united States Senate Subcommittee 
on  Indlsn Affalrs of the  Committee of Inte- 
rior and I n s u i ~ r  AKaIr8 held in Wlnslow, A d -  
mna, on March 7, 1973, you requested tha t  
legsl counsel for the  Navajo and Hopl Ribes  
present a written opinion a8 to the  views of 
eaOh tribe regarding the  nopi  interest in the  
1934 Navajo Reservation. I hope the  follow- 
ing analysls wlll meet your requirements. 

I n  order t o  understand the  Hopl position. 
I believe i t  is necessary t o  give brief mention 
of the  early history of the  nopi people m 
t he  area. The United States District Court 
for the  District of Arizona convened as a 
three judge court In the  case of Healing v. 
Jones, 210 Fed. Supp. 125. 373 U.S. 758. 83 
8. Ct.. 1558. 10 L. Ed. 26 703 (19621. I n  its 
narrative account or the  ~ o ~ l - ~ a & o  ean- 
trwersy the  Court stated: 

"The Hopis are a remnant of the  western 
branch of the  eany house-building race 
which Once OoeuDled the  southwestern table 
lands and canyois of New Mexico and Ari- 
zona. Before 1300 AD., m d  perhaps as far 
back as 600 A.D., the  ancestors of the Hopis 
oceupled the  ares between Navejo Mountnln 
~ n d  the  Little Colorado River, and between 
the Snn Prsncisco Mountains and the Lucka- 
chukas 

"No Indians in this country have a longer 
euthelltlcated history than the  nopis. ~8 
cnrlv as 1541. n detachment of the  Soanlsh 

flocks i n d  nerds. I n  1692 another Spanish 
officer. Don Dieco De Var~as .  visited the ares 
where h e  met t h e  nop1;and saw their vll- 
lages. American trappers encountered the  
Hopls in 1834. In 1848, by the Treaty or 
Guadalupe Hld3lgO. 9 Stat. 922, this Wea 

came under the  jurisdiction of t h e  United 
StBte8." 

The Cmut further ststed: 
.'mom all historlo evldence i t  appears tha t  

the  Navajos entered what is now m m n a  m 
the  last half of the  18th Century:' 

I n  Wcket  196 before t he  Indian Claims 
Commission in  the  case of the  Hopi Tribes 
os. the United States of Amedca, consider- 
able evidence was taken as t o  the  relative 
position of the  Navsjo and  Hopi m b e s  In 
the  year 1848 when the uniteu s ta tes  as- 
sumed sovereignty over the area. An eaam- 
ination of tha t  record wlll asclose tha t  i n  
1M8, the Meriweather Line was the separa- 
tion between the  Hopi and  Navajo Ribea as 
established by both t he  Hopi and the defend- 
snt witnesses. T h e  Meriweather LLne is esst 
of the  Executive Order Resewation. Dr. R e d  
Egg&n, of the  University of Chioago, an ex- 
Dert on Hoai Elstarv and Culture. st D u e  *~~~~ ~ ~ -~~ ~~ -~~~~ ~. 
7418 of t h s  of8cisl iranaerlpt of his &at?- 
mony, delineated the  East side of the  Hopi 
ternitom aa the  Meriweather Line. This was 
confirmkd substantlaily by the  defendant% 
witnesses, Dr. Ellis a t  pages 7580, 7706 and 
9389, by Dr. Reeves a t  7901 and 1918. and by 
Dr. SOhroeder st page 8591 of the  tranaerlpt. 
Hopi tradition establishes the East boundary 
of Hopl land and the  West baundsry of Nav- 
ajo land as  a line running East or, bu t  par- 
sliel to, the  Meriweather Line, West of Gan- 
ado (R. Petrat 0644-5, 9678-80, 9693). nm 
line is marked with a boundary marker [ E s .  
69-1. m. n and o (Hopl) I .  The agreed tradi- 
tional boundary was so1emnii;ed by the  de- 
IiveIy of a n  Indian "tlponi" by the Navajo 
to the  Hopi ss a reminder of the  promise. A 
Hopi witness produced the  toponi before the  
commission ( n .  Pahona 7476-77, 7482). The 
anthropoioglst. Gordon MacGregor. In a re- 
Port t o  the  Commissioner of Indian Anairs in 
1938 stated ss follows: 

The First Mesa or Walpi people made a n  
agreement with the Navajo some time about 
1850 establishing a boundary line. The 
N ~ v a l o  were ta moss i t  only a n  condition of 
good behavior. As a Sign of good faith the 
Navajo are said to have presented a feather 
shrine or symbol, which Flrst Mesa still pre- 
serves. A pile of rock some distance west of 
Qanado and on the  old road onoe marked 
thls line. First Mess. of course. would m e  
to see this line form the eastern limit of the 
reservation. (emphasis added) [EX. 55, p. 2 
(HOPl) 1 

~ h i 8  report was written 13 years before 
the Hopi filed i t s  petition with the  Commis- 
61011 The fact thnt the evidence supports 
the line where i t  was drawn by Merlwether 
is cruci&l. The Commission held tha t  sa of ~~~ ~ -- 

December 16, m a  the  nopi R i b e  had ex- 
C~USIYB Indlan title t o  the  follooiing de- 
scribed tract of lsnd: 

Beginning a t  the northeast corner of the  
1882 Hopl Executive Order Reservation, 100' 
W. Mngitude and 36"30'N. Latitnde, thence 
due south on the IOOW. Longitude t o  it8 ln- 
tersection with the  Pueblo Colorado Wash. 

~ ~~~~~~ ~ - ~ ~ .  
thence soulhe'csurlp Iollowln~ the Pilebla 
Colwndo Walh and tho Cotlonwwxl Nwh 
to  he LI:TIP Co!mdo Ril,dr. r h ~ n c e  r.orti~- 
westerly along the  Little Colorado River t o  
its intersection with 111'30' W. Mneitude. 
thence northehsterly on s line t o  the"inter: 
section of Navajo Creek and 111'W. Longl- 
tude, thence southeasterly t o  the  place of 
beginning. 23 Ind. CI. Camm. 277, 306. 

The tract as above delineated is illustrated 
on Exhibit A attached hereto. The Commls- 
sion has had before i t  a motion of the Hopi 
Tribe for neuly  a yew rerlucsting n deter- 
mination as to earlier dates of taking and 
the  relative position of the Hopi st tha t  time 
but no rltling has yet been entered. It wul 
be observed tha t  the  tract the Commission 
held was exclusively Hopl in 1682 includes 
considerably more land then encompassed 
in the  line drawn In the Stelger Bill aa i t  
passed the  House in the lust session. 

Another histaricml factor t ha t  has bearing 
upon the  question now being presented la 
the  executive intent regarding the  Nevejo 
Reservation as gleaned from the  Executive 

language. ". . . be, and the same is hereby, with- 
d r a m  f m m  sale and settlement until such 
time as the Indiana residine thereon shall 
have been rcrtled pura,anaitly under the 
~ ~ U I I : I O I I F  of 1he itomesvad laws of lhe  l e n -  
era1 ~l lo tmcnr  s r l  ILDDmved FebruDV 8. 1887 
(28 s ta t .  388), ma the act amendatoiy there- 
of. appmued February 28, 1891, (26 Stat. 
".-A \ ? <  
,ST,. 

The Emcutire Order of November 9, 1907. 
Buperseded by the Executive Order of 

January 28. 1908, both signed by President 
Theodore Roosevelt set apart "aa a n  addl- 
tion to the  Navajo Reservation" land east of 
the  Hopi Reservation with the  exception of 
asmal l  portion south of the Reservation. See 
Exhibit B. 

The Executive Order of February 10, 1913 
"set aside for use of Nevajo Indians" land 
e a t  of the Hopl Reservatlon. This order was 
signed by President William Howard Taft. 

On May 7, 1917 Prcsidcnt Wilson describes 
l ~ n d  west of the Hopi Reservation but i t  is 
significant tha t  tha t  order did not make it B 
m r t  of the  Navaio Reservation although i t  
;eeognioed some ~ s v a j o  ~nteres t  therein by 
employing the following language: 

,'It is hereby ordered tha t  the following 
described lands in the  State of Ar lona  be, 
m n  they are hereby, reserved from nil farms 
of dlSpmRl and set aside temporarily until 
allotments in seueraltg eon be made to the 
Novalo Indian3 lioing tllcreon. or vntll ssch 
other provision can be mode fw their wel- 
jwe. ' '  (emphasis added) 
While this Order w a ~  superseded by the  
Order of January 19, 1918 Signed by the same 
president, tho same language was employed. 
the  additional Executive Order being made 
"for the sole purpose of eorroctly describing 
the lands intended t o  be withdrawn by thnt 
Order:' 

We recognize that  Congress may disregard 
Executive Orders or confirm the  s m e  a t  its 
win: however. the  exeoutive actions prior t o  
thc establishment of the  1834 Reservation 
hsve more than a n  lnterebtine sir?ni5cancs 
i n  tha t  there appears t o  be a uzifoim action 
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not refer to the Page because i t  does not - - 
exist in there? 

Mr. FANNIN. I have no intention of 
deceiving anyone about the facts fn thl8 
case. Everything is very clew. 

Mr. ABOUREZK. Will the Senator be 
kind enough to refer to the page num- 
ber? 

Mr. FANNIN. kr far as the Walker- 
Dalton line--I thlnk i t  ha8 been said 
once--in 1033. just 1 year before the 
passage of the act, on ~ u l y  14, 1934, 
Superintendent Walker and William 
Dalton, Sr.- 

Mr. ABOUREZK. Which letter is the 
Senator reading from? 

Mr. FANNIN. From the information 
furnished to the Senator from South 
Dakota. 

Mr. ABOUREZK. Will the Scnator 
please be more specific? 

Mr. FANNIN. I will send the Senator 
a copy of this particular document. 

Mr. ABOUREZK. Then, will the Ben- 
ator concede thab i t  is not in the infor- 
ma.t,lon sent tn me? -.. - .. - -. - - -- . - - - . - - . 

Mr. METCALF. Mr. President, the rec- 
ord speaks for itself. I am prepared to 
vleld back the remainder of mv time on v - ~ - ~ ~  ~~ ~- ~ ~- 

this amendment, if the senitor from 
New Mexico is prepared to yield back the 
remainder of his timc. 

Mr. MONTOYA. I just want to make 
one short statement. 

Before I do that, I would like to ask 
for the yeas and nays on the pending 
amendment. and any amendment there- 
to. 

The PRESIDING OFFICER. Is there a 
sufficient second7 There is a sufficient 
second. 

The yeas and nays were ordered. 
Mr. MONTOYA. Mr. President, I have 

a modiRcation to the amendment that 
I send to the desk and ask for its imme- 
diate consideration. 

The PRESIDING OFFICER. Is there 
objection to the modification of the Sen- 
ator from New Mexico? The Chair hears 
none. 

Mr. MONTOYA. It is a nlodificstion 
by way of section (e!, to thc first part of 
my amendment. 

The PRESIDING OFFICER. The mod- 
incation will be stated. 

The legislative clerk proceeded to read 
the modification. 

Mr. MONTOYA. Mr. President, I ask 
unanimous consent that further rending 
of the modiflcation be dispensed with. 

The PRESIDING OFFICER. Withollt 
objection, it is so ordered. 

Mr. MONTOYA'S modiflcation is as 
fnllnws! - - .- - . . -. 

A t  the end of the amendment alter see. (1). 
add the lollowlng new subsection: 

(e) The secretary of the Interlor I6 BU- 
thorized to pay any or all sppropriate legal 
fees, oaurt costa. md other related elmenses 
&sing out of, or  in connection WIG, the 
~mmencing of, 01' dsfendlng ngainst, any so- 
tion brought b y  the Navajo or Hopi Tribe 
under thls sectlon. 

Mr. MONTOYA. The modification is 
merely a subsection which reads as fol- 
lows, in addition to my amendment: 

The Elecretarv oi the Interlor is authorized 
to p?y any or nil nppl~oul~U~le lebill lecn. ~ v u r l  
~ 0 9 1 s .  a w l  Other relatcd expenses nrlslllg out  
Or. UI 1u CUIIIIPC~IOII ~1111, rho c~mmcnrlug 

01, or defending agalnet, any notion brought 
by the Navajo or Hopi Rlbe under thls 
Bection. 

IS the modiflcatlon accepted? I can 
modify it as a matter of right, is that 
correct? ..---.~~ 

Mr. METCALF. The yeas and nays 
have been ordered. 

The PRESIDING OFFICER. There has 
to be unanimous consent. 

Mr. METCALF. We did not know what 
the amendment was and it had not been 
rend. I am not proposing to object to this 
amendment. 

The PRESIDING OFFICER (Mr. BART- 
LETT).  The Chair would like to say that 
the Chair asked if there was objection 
and none was heard. The amendment has 
been modified. 

Mr. METCALF. Hereafter I am not go- 
ing Lo agree to any unanimous-consent 
rcquest until we know what the subject 
of the unanimous consent is. Yeas and 
nays were ordered on the amendment. 
The amendment could not be modified 
wlthout unanimous consent. 

The PRESIDING OF!FICER. The 
Senator is correct. 

Mr. METCALF. We did not know 
what the modiffcation was. 

Mr. MONTOYA. Mr. President, I sub- 
mitted the modincation to the distin- 
guished manager of the bill. 

Mr. METCALF. I am not going to 
object to the modification, but I am go- 
ing to object in the future to any unanl- 
mous-consent agreement until I know 
what the unanimous-consent agreement 
is. 

The PRESIDING OFFICER. The 
Chair would like to state the Senator 
from Montana is correct. The clerk did 
not read the modiflcation. The Sena- 
tor from New Mexico asked that i t  not 
be read. It was not read. 

Mr. METCALF. I agree with the 
modification. I believe that the attorney 
fees should be paid in the event that 
his amendment is agreed to. My argu- 
ment is not with the Senator from New 
Mexico. My argument a t  the present 
time is that we have submitted to us 
a unanimous-consent request before we 
know what the proposition is upon 
which we are agreeing. 

Mr. MONTOYA. I want the record 
to clearly show that we did submit the 
modification of the amendment. 

Mr. METCALF. I overlooked it, and 
I apologize. 

Mr. FANNIN. This Senator did not 
receive a COPY of the amendment. 
Mr. MONTOYA. It is right there. 
The PRESIDING OFFICER. The 

time of the Senator from New Mexico 
has expired. 

Mr. METCALF. I did not object to 
the modiflcation. 

Mr. MONTOYA. In view of the col- 
loquy which has taken place, may I 
address myself to the Senator from 
Montana7 Will he yield time on the bill? 

Mr. METCALF. I did not understand 
the question. Do I have some time? 

The PRESIDING OFFICER. The 
Chair would like to state that an ob- 
jection a t  this time comes too late. The 

I amendment has been modiffed by unani- 
: mous consent. 

Decenzber 2, 1974 
The time of the Senator from New 

Mexico has expired. The Senator from 
Montana has 11 minutes on the amend- 
ment. 

Mr. METCALF. I yield t o t h e  Sena- 
tor from New Mexico such time as Ke 
may need to propound a question or 
sub%estion. 

Mr. MONTOYA. I need about 3 min- 
Utes. Will the Senator yield me 3 min- 
utes? ~~~-~ 

M:'. METCALF. I am glad to yield 3 
n~inutes to the Senator from Nen 
Mexico. ~ ~~-~ 

Mr. MONTOYA. I thank the distill- 
wished Senator from Montana. 

Mr. President, we have heard quite a 
bit Of argument here this afternoon. 
Most of the argument has been directed 
toward what we call the joint use area 
and the legislative and judicial pmceed- 
ings or histoly which have set in with 
respect to the joint use area. 

MY amendment does not deal with that 
SpeCiflC area. My amendment deals with 
an area immediately to the west of the 
so-called joint use area which was cre- 
ated in 1882 by Executive order of Presi- 
dent Chester Arthur. The area with 
which I deal in my amendment is an area 
that was designated as a n  extended part 
of the Navajo Reservation by the act of 
1934. 

There has been much to do about court 
decisions having been deternlined with 
respect to the rights of the Navajos vis- 
a-vis the Hopi, and vice versa. I say 
Categorically that there have been no 
judicial decisions with respect to the 
Moencopi area, the extension of the 
Navajo Reservation which took place 
under the legislative act of 1934. 

What are we giong to do if we sus- 
tain the committee position? We are go- 
ing to say to the world that in 1934, the 
Congress of the United States gave this 
land, by way of an extension through 
legislation, to the Navajo Tribe. Now, in 
1914, by legislative flat. Congress is tak- 
ing i t  away from the Navajo Tribe and 
awarding i t  to the HOPS. I hate to use 
this term in this debate, but some would 
a"- -- " 

MI'. FANNIN. Mr. President, will the 
Senator yield? 

Mr. MONTOYA. I will yield on the 
Senator's tlme. 

Mr. METCALF. The Senator fi'om 
New Mexico is talking on my time. 

I am delighted to yield to the Senator 
from Arizona. 

Mr. FANNIN. Mr. President, I should 
hke the Senator from New Mexico to 
explain how the Government gave that 
land to the Navajo Tribe in 1934. 

Mr. MONTOYA. In  the first piace. I 
might say that throughout the years- 

Mr. FANNIN. If the Senator can be 
sueciflc. 

Mr. MONTOYA I am going to answer 
the question. 

Throughout the years, by Executlve 
fiat or by rulings or concessions by the 
Secretary of the Interior, there has been 
impliedly an extension of the Navajo 
Reservation. 

Under the 1934 act, We MOenCODi area 
was set s i d e  as an extension of the 
Navajo Reservation, on the same terms 

. . 
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and conditions as was the 1882 act by 
Presidential Executive order- 

The PRESIDING OFFTCER. The Sen- 
ator's 3 minutes have expired. 

Mr. METCALF. Mr. President, I yield 
myself such time as I may need. 

The exact phraseology of the 1934 act 
establishing the reservation was "to the 
Navajo and such other Indians a8 may 
be located thereon." 

AS the Senator from Arkmna (Mr. 
Gomwnlm) has suggested, the Hopis 
were the other Indians that were located 
thereon. 

Does the Senator from New Mexico 
need a couple of more minutes? 

Mr. MONTOYA. Yes. I would like to 
have a couple of more minutes, and I 
will discuss the aboriginal claims of the 
Hopis. 

Mr. METCALF. I am delighted to yield 
2 minutes to the Senator from New Mex- 
ico. 

Mr. MONTOYA. I thank the Senator 
from Montana. I would like to have an 
explanation from the Senator from Arl- 
zona as to what that 1934 act meant and 
whether or not we are retroceding in our 
steps by vhtue of thls action. 

Let us argue a little about the aborig- 
inal rights of the Hopi vis-a-vis the 
Navajo. 

XOPI LAND C L l l M S  

The Hopi have a r ~ u e d  that they have 
a better historic c lam than the Navnjo 
to the land of the Moenrools nnd the . . . -. . .. - - - . - . - -. -... . 
1882 area. In support of their position, 
thev cite a lindine of the Indian Claims 
co&ission that-they, the Hopi, were 
the aboriginal inhabitants of a large 
area extending well beyond the bounda- 
ries of both the 1882 and the Moencopi 
a.reas and encompassing a region which 
is almost as large as the entire western 
half of the present day Navajo reserva- 
tion. This "we urere flrst" argument 
m w t  be placed in proper perspective. 
Both the Hopi and the Navajo have old 
and honorable claims on the land. The 
Hopi have wandered intermittently 
through the area since pre-Columbian 
times and the Navajo, in their shorter 
tenure, have effectively settled and used 
the land to graze their sheep. 

Let me point out that my own State of 
New Mexico was abo~iginally dominated 
by the Navajo, Apache, and Pueblo In- 
dians as determined by the Indian 
Claim Commission. Yet I do not believe 
Congress contemplates giving New Mex- 
ico, Colorado, or any other southwestern 
State, including Arizona, back to aborig- 
inal Indian groups. Why then should i t  
choose to honor the aboriginal claim of 
the aboriginal Indlan groups. Why then 
should i t  chose to honor the aboriginal 
claim of the Hopi to the Moencopi area7 
These abollginal claims are far too 
vague and far too old to offer any guid- 
ance in the settlement of this contempo- 
r a n  dispute. The Senate should remem- 
ber that the pertinent history in the 
Navajo-Hopi land dispute begins with 
the 1934 act of Congress. 

All we are asking in this amendment 
is for the same privilege that we are 
giving to the Hopi with respect to the 
1882 area, 

CXX-zsTo-Pe.rt a8 

The PRESIDING OFFICER. The 
Senator's time has expired. 

Mr. METCALF. Mr. President, how 
much time do I have remaining? 
The PR,RSIDING Ol?E!ICER. The - -. - . . .- . - -- - 

Senator has 3 minutes remaining. 
Mr. METCALF. I am delighted to yield 

3 minutes to the Senator from Arizona. 
Mr. GOLDWATER. Mr. President, in- 

asmuch as abollginal title has been 
raised. I will not d i s~u te  the fact that the 
Navajo, either undir that name or some 
other name, may have lived in what is 
now New Mexico before they Uved in 
Arizona. However, I will recall this little 
bit of history. 

When the Spaniards first visited what 
is now New Mexico and what is Arizona 
in 1540 and 1542, there was no mention 
made by any of those wandering Span- 
lards about the Navajo, the Navajh or 
any other name, even their own name 
Dineh. But they did recognize the Zuni 
Tribes, the Pueblo Tribes, and the 
Moquis. The Moquis, as me know them 
from ancient times. were the ones who 
came up from Mexico, probably 3,000 
years ago, and settled all through upper 
sonora and lower Arizona. They vrob- ~ ~~ ~~ 

ably a t  one time were part -of the 
subaipori Tribe and probably built the 
giant ruins a t  Casa Grande, and the late 
Hopis who came up around 780 to 800 
built many of the Mesa ruins we now 
see in the Black Mountain area. 

There is no question tbat the NaTajo 
cume to this country many, many years 
ago, probably among the first wave of 
Indians some 10,000 years ago. They are 
related to the Eskimo: they are related 
to the Apache: they are related to tribes 
in the East. But the Hopi have occupied 
this land long, long before the Navajo. 
and I suggest that aboriginal title right 
has a great bearing in the decision of this 
hodv. 

 he PRESIDING OFFICER. One min- ~ - 

ute remains. 
Mr. METCALF. Mr. President, I yield 

1 minute and such time on the bill as 
may be rewired to the Senator from 
~ r i i o n a .  - 

Mr. FANNIN. Mr. President, I think 
we should clarify what was in the 1934 
act, showing that the land was in trust 
for these Indian residents. It stated: "to 
the Navajo and such other Indians as are 
located thereon." 

It is vew clear in that respect, so far 
as the 1934 act is concerned. 

So far as the Bureau of indian Af- 
fairs is concerned, James Stewart, then 
the Director of the Yureau of Indian 
Lands and Minerals Division, went to the 
Hopi Reservation and made an explana- 
tion of the vroposed bill, which never 
passed Congress. At tbat time, an affi- 
davit by Stewart was submitted. It was 
submitted to our committee, and it is in 
the hearings. He concluded that the Hopi 
should be given nearly 1 million acres in 
the Moencopi area rather than the 243,- 
000 in the committee bill. 

I think it is very clear that me should 
not txs to  confuse the issue. The 1934 
act is sueciAc, and i t  is not in any way 
in question so far as the present legis- 
lation is concerned. We are following 
that act completely. 

The PRESIDING OFFICER. All time 
has expired. 

Mr. ABOUREZK. Mr. President, I yield 
myself 3 minutes on the bill. 

The PRESIDING OFFICER. The Sen- 
ator from South Dakota is recognized. 

Mr. MONTOYA. Will the Senator yield 
at  this point, briefly? 

Mr. ABOUREZK. Yes, I yield. 
Mr. MONTOYA. Mr. President, if we 

are going to cite what different individ- 
uals have said about entitlement of the 
Hopis or the Navajos, let us go into the 
hearings I do not recall what page it is, 
but I have a statement which quotes the 
report of Gov. H. J. Hagerman, who was 
commissioned by the Secretam of the 
Interior to make a study of the Navajo- 
Houi land disoute or problem. With re- 
gard to the so%alled ~ o e n c o p i  area, the 
area we are dealing with in this amend- 
ment, he wrote to the Commissioner of 
Indian Affairs as follon~s: 

I . . .recammend that the &Ens as approx- 
imately designated on the inolosed  ketch 
rnm ~ e t  aside and fenced for the exau- 
s i i  use of the aopis. 

An area of about 28.000 acres adjaoent to 
and muth of the Moeacopl village, most at 
Whloh will be contained In township 31 
north, range 11 east Qila and Salt Rlver . 
mer1dl;m. 

I do not want to read any more from 
this report, because it appears in the 
hearings. I merely wtsh to emphasize 
that a duly appointed individual, com- 
missioned by the Secretary of the Inte- 
rior and the Commissioner of Indian Af- 
fairs, made this report, thus restricting 
the entitlement of the Hopis to a lesser 
area than mhat my amendment contem- 
plates giving them. 

Mr. FANNIN. Mr. President, will the 
Senator from Montana yield to answer 
the statement the Senator from New 
Mexico just made? 

The PRESIDING OFFICER. Who 
yields time? 

Mr. METCALF! Will the Senator from 
S o u a  Dakota permit me to yield to the 
Senator from Arizona to respond to tho 
Senator from New Mexico? 

Mr. ABOUREZR. I t  is on the  senator'^ 
time. 

Mr. METCALF. I yield to the Senator 
from Arlzona. 

Mr. FANNIN. I thank the distin- 
guished Senator from Montana. 

In  answer to the Senator from New 
Mexico. I know that he is very certain 
of his facts, but the statement concern- 
ing Mr. Hagerman was an erroneous 
conclusion. I t  has all been brought out 
in the testimony. There is full testimony 
in this regard. I am sure that if the Sen- 
ator will read the full statement, he will 
discover that this conclusion was made 

1934, when Congress passed the act 
which gave the Moencopi area to the 
Navajo Indians and to such other In- 
dians as reside thereon. 

The exact rights of each tribe have 
not been determined. If we want to talk 
about aboriginal title. I monder if any 
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of the Senators here would be willing to Mr. METCALF. All debate on the In  other words, the court is directed here 
give the original lands to whoever had pending Montoya amendment is con- to split the land on as close to 50-50 
aboriginal title to Phoenix, Ariz., and cluded? basis as possible. 
to Billings, Mont., back to those p@ople The PRESIDING OMCER. The Sen- Our amendment simply requires the 
who had aboriginal titles? ator is correct, Unless time is taken off district court judge to take the possibil- 

Mr. GOLDWATER. If the Senator will the bill in the future between now and ity of social, economic, and cultural dk- 
yield, I say that there are suits in the 4 o'clock. ruption into effect as he determines how 
courts now to do just that. Mr. METCALF. May there still be de- to split up the land. 

nbr. ABOUREZK. Is the Senator go- bate on the Montoya amendment or any Let me make the point vely clearly: 
ing to argue in favor? IS the Senator subsequent amendment under time allo- guideline (b) roquires the district court 
willing to give it back to those with ab- cated for the bill? judge to take social, economic, and cul- 
original title? The PRESIDING OFFICER. The Sen- tural factors into consideration as he 

Mr. GOLDWATER. If the courts say tor is correct. draws on a map the boundary lines sep- 
that they go back to the Indians, I am Mr. MONTOYA. Mr. President, I send arating the Navajo and the Hopi lands. 
not going to argue with the courts. to the desk an amendment which I offer What we are proposing is to amend the 

Mr. METCALF. Will the Senator from in behalf of myself, the junlor Senator guideline (dl to require that same judge 
South Dakota yield? from New Mexico (Mr. DOMENICI), the to take these very same considerations 

Mr. ABOUREZK. I asked if the Sena- Senator from South Dakota (Mr. Mc- into effect as he decides how much land 
tor is willing to give them back, and I GOVERN), and the junior Senator from to give to each side. 
think that the answer is no. The Sena- South Dakota (Mr. Aeoua~m),  and ask Understand that we are not attempt- 
tor obviously is not going to do that. for its immediate consideration. ing to give the district court judge the 

We have a vested title, vested by the The PRESIDING OFFICER. The clerk authority to award a d~ropor t lona te  
1934 act, the amount of acreage unde- Will state the amendment. share of land to one tribe a t  the expense 
termined, and it is folly to try to say The assistant legislative clerk read as of the other. Adoption of our amend- 
otherwise. To give every single acre to follows: ment will not remove from the court the 
a tribe that has an amount undeter- On page 24, line 22, aiter ,'lsnds shall." add requirement to divlde the land equally. 
mined in there is unfair on the part of "subject to the provisions of subsection (b) It will simply subordinate this goal to 
congress. of this section.". the goal of avoiding undue social, eco- 

I reserve the remainder of my time. Mr. MONTOYA. Mr. President, I yield "Omit and 
Mr. METCALF. Mr. President, I yield myself such time as I may require under I that someone might stand 

myself one-half minute to respond to this amendment. up now and charge that any deviation 
the Senator from South Dakota, who The question that lies a t  the heart of from a strict 50-50 is 
refused to yield to me. this amendment is, once again, a ques- Healing against Jones and contrary to 

The only reason we passed the Alaska tion of relocation. ~t deals with the 1882 the intent of the Interior Committee. 
Native Claims Act is because of aborig- area about which we have spoken inter- an assertion be wrong. 
inal title. We overturned vested title. mittently during the debate on the pre- The 'Ommittee very 'On- 

That was one of the greatest rewards vious amendment. templates the likelihood of a less-than- 
that we have given to native claims in In  the case of the Moencopi amend- Perfect Of land. The proof Of this 
my memory in the Congress of the United ment, just passed, we were talking about IS In 6(d' In the provisos. Let me 
States. We disregarded vested title in the relocation of 1,200 to 2,000 Indians. read them you: 
that case and said that aboriginal title Now we are talking about the removal of f,',","~,"$O~;to~f,"~;~g;p~~~,";~~~lgO~ is the evidence that we are going to look up to 8,500 Indians. to one tribe such differentia ahall be fully to in order to do justice to native claims. The bill itself talks about relocation in sompensable to such by 

Here we have two Indian tribes, One section 6. This section sets forth eight tribe. ~n~ value of the land for me 
of which has aboriginal title that dates guidelines which the U.S. district court purposes of this subseotlall shou be based 
back almost to time immemorial, and must follow when and if the time comes on not less than its value with lmprove- 
the other of which has title that just when i t  must partition land within the rnents and its graelng oapacity ituly restored: 
dates back to the beginning of the 20th 1882 area. Provided further, That. In the determina- 
century. It seems to me that to argue Mr. President, I am happy to note that tion Of camPe"sstlon for any aucl' 

about vested title, the distinguished there is no Senator who favors relocation ~ ~ ; ~ ? ~ ~ ~ ~ e , " $ " , ' " $ , " , "  , " ~ ~ ~ B P ~ m ~ i " , ] I  
chairman of the Subcommittee on In- as a reasonable and humane method of ullLr lnvalsed in its Bsld 
dian Affairs is arguing against the bene- social policy. The members of the In- the value such land in a fully restored 
A t s  to the vew Indians that he is tN- terior Committee who heard the testi- .tate results from damage to the land 
Ing to represent. mony on this problem are those who wnloh the ~ i s t r i c t  court finds attributable 

The PRESIDING OMCER.  Who favor this solution least of all. Their to a fauure of the Pederal Government to 
yields time? aversion toward the brutal techniques of provfae protection where such protectlon is 

Mr. METCALF. Mr. President. I am the 19th century is reflected in section 6, or WBS rewired by or by the &man* 

prepared to Vote on the amendment or guideline (b) which directs the district Of the trust relntionship. 

to ask for a vote. As I understand it, court to draw boundary lines separating why did the Interior Committee %,rite 
under the unanimous-consent agree- the Navajo and the Hopi sections of the that language into the bill if it did not 
merit, we cannot vote until after 4 1882 area in such a way as to "minimize belleve that one tribe might end up with 
o'clock. and avoid undue, social, economio, and sightly more land than the other? Why, 

The PRESIDING OFFICER. The Sen- culturd disruption, insofar as practica- then, should the committee's spokesmen 
ator is correct. ble." object to this amendment on the grounds 

Mr. MONTOYA. The yeas and nays The committee deserves to be com- that it might cause a minor deviation 
have been ordered. mended for including this language in from some ideally perfect split of land? 

M=. MEW-. ~h~ yeas and nays guideline (b). Its effect should be to re- The point is that they should not object. 
have been ordered. duce significantly the number of Indians Other guidelines in section 6 give fnr- 
A parliamentary inquiry, M ~ ,  presi- who will be forced from their land. And ther direction to the manner in which 

dent. it should lower the social temperature in the land is to be partitioned. Guideline 
me PRESDING OFFICER, me sen- which this land dispute is car- te) calls for the land to be partitioned 

ator will state it. ried out. in such a way that it will be contiguous 
That number and that temperature to the reservation of the tribe which is 

Mr. Do we forward could be reduced even furlher, however, to receive it. Guideline (f)  that to another amendment? by the inclusion of similar language in 
The PREsrnmct OFFICER. That can one of the other guidelines-guideline the land partition ''follow terrain which 

be done. The bill is open for subsequent (d). Guidsline (dl provides that as the will facilitate fencing." This sounds very 
amendment. court divides the land, i t  award reasonable to me, but it leads me to ask 

Mr. MONTOYA. I have another to each side land which is "equal in acre- whether i t  is more important to guaran- 
amendment. age and quality, insofar as practicable." tee that the land be contiguous and be 
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easyto fence than i t  is to avoid "social, 

~-~~ ~~ ~~ ~~- ~~~~~ ~~-~ ~ ~~~ 

mous history of the Long March and the 
Trail of Tears than relocation. 

TO whacew: extent we can nuold nll of 
that, we should. I urge the adoptlon of 
the amendment and I hoi~e the commit- 
tee slll nn~rove it .. ~ ~ ~ 

MI,. METCALF. Mr. President, the 
eommittee certain& does not approve of 
this amendment. It is not a minor 
amendment. I t  cuts out the very heart 
of the bill. 

I call attention to the fact that we 
heretofore have been talkins about the 
Moencopi provision, but now we are talk- 
ing about the joint-use area. 

I hope to have something in addition 
to say on this amendment, but I first 
yield to the Senator from Arizona (Mr. 
FANNIN). 

Mr. FANNIN. I t'.ank the distin- 
guished Senator from Montana. 

I would say to the Senator from New 
Mexico that I think his figure of 8,000 is 
very misleading. I do not know where he 
got the figure. The administration counts 
6,000 for both the joint-use and the 
Moencopi areas. The fact is, I think we 
will agree, that no one knows the popula- 
tion for certain. and that is whv the ~~ ~ -- .--. 
committee mandated a census after the 
Partition is ordered. 

On page 30 of the committee report, in 
the next-to-the-12-t parawanh, i t  states: 

Tho Committee wishes it c;early under- 
stood that the flexibility provided in thia 
SubSectloll is not to bc interpreted ns an in- 
vitntion to develop a flllal adjudication of 
the loint use area disoute whlah rontalnc a ~ . - ~  .. 
s~~bdtantisny unequal'divislon of lands. In- 
stead, the AcxibUity is provided to allow a 
limited divergence from the eoualitv stand- 
ard. If necessary, In order to h&or the other 
guidelines in section 6. For example, the 
Committee expects that, if, in designing a 
partition plan, it k discorered that n minor 
diyergence from an equal dlvislon of acres, 
M I'R~LIC, or h t h  vmuld clearly result in a 
drawing of boundary lines which would pro- 
serve to one or the other trllle a particularly 
densely populated wen, thus significantly 
reducing the ne0essit.y far reiacatlng house- 
holds and minimizing "social, economlo, and 
cilitur~l disru~tion" RY called for in the 
third guidellae (snbsectian (e) ) ,  then the 
flexibility provided in the "insofar as is pme- 
ticable" lnllgunge romd permlt that division 
alid the proviso calling for compensation 
ivollld be invoked. 

Mr. President, what this amendment 
trould do is put one stipulation ahead of 
all others. I t  was not, I am sure, the in- 
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tent of the committee, nor do I think it listened to the cou1.t decisions, we have 
is the intent of the Senate, to so provide. listened to the experts on the subject 
I do not think i t  would be falr to give and. I think, it is up to us as a legislative 
one crlterion preeminence over all others. bods to make the move that is needed. 
I hope the Senator will understand that Mr. METCALF. Mr. President, the 
this is just exactly what would happen. Senator from New Mexico cited some bill 

Mr. GOLDWATER. Mr. President, mill and tried to use that citation as his idea 
the Senator yield me a few minutes of of what the committee intent was. But 
time? the committee has expressed its intent 

h4r. METCALP. Mr. President, I yield in specific language in the report. 
2 minutes to the Senator from Arizona. On page 30 of the report-and I call 

Mr. GOLDWATER. Mr. President, in this to the attention of the Senator from 
listening to the explanation of this South Dak0t.a so that he may read it- 
amendment, it sounds very nice. But as I i t  provides: 
understand it, i t  would merely transfer ~ h n s ,  the Committee reccgnizes both the 
subparagraph (b) under the provision~ Of responsibillty Lo provide partitioning au- 
subpnragraph (dl,  which, if I understand thority and. If Iudlol81 adjudication slmuld 
correctly, would result in the Navajo become necessarg, the likelihood that such 
winding up either more land than authority n.ould be exercised. The Commit- 
they have Or land than the tee, however, fuus understands that thls 
Hopis have. particularly Potent authority, once exercised, 

The figure of Navajo, which the \vi11 structure subrtantlnlly the remainder 
of the provisions of any judicial settlement. 

Senator used to quote the number who 
will be moved, I rather dispute. I wish Thal is why this is not a minor amend- 
I had a more accurate flgure. I have ment but strikes a t  the very heart of the 
flonn over that area and taken pictures, bill. 
trying to make a computation of how Then the report goes sllead and says: 
many people might be down there. The committee does believe that. ~f the 

We are talldng about a seminomadic judicial settlement ia to be equitable and 
people, and they may live there in the 'air, any divi~10n of the lands of the joint 
summer, but when the winter snows come a'ea must be 

they move somewhere else where i t  is That is a flat statement of the majority 
warmer. I have never heard a figure ap- opinion of the committee. 
Dmaching 8,800, although I have heard I mnnt to call to the Senator's attention 
the president of the Navajo Tribal Coun- that while the Moencopi matter came up 
cii use as high as 15.000. on a 9-to-6 vote, that came up on a 

Mr. President, let me make a Couple 10-to-3 vote, and the chairman of the 
of points on this effort to change the committee voted in  favor of the proposi- 
whole meaning of the bill. tiou that is in the committee bill a t  this 

The Navajos have been using this land time. 
for years and sears. This is not some- That is the US. Suprcme Court 
thing that has happened lately. And the decision- 
Hopis have been disputing the use of this The very deAnition in the Henling decision 
land for years and years. But nothing of the Interest of the land ns "jolnt, un- 
has come of it. divided, and equal" also strongly suggests 

E~~~ four decfsiolls have been that. if the interest Is to be divided, it is 
defied by the Navajo, and as I mentioned to be On oqusi basis. 
earlier,Iunderstand they arenow paylng That is what the committee said: that 
$250 a day under order of the cowt be- is nhat the district court said and the 
cause they will not obey the court. US. Supreme Court amrmed; that 

It is my understanding that the Nav- is what all the witnesses who have 
ajo nation has even issued tradmg post testiRed before the committee have said, 
Dermits on Hopi land, and that if the that ure have to have an equal division. 
truth were known, they owe the Hopi The amendment of the Senator from 
Tribe about a million and a half dollars New Mexico mould strike out this equita- 
for this action, wllich in my opinion is ble and equal division, this propositioll 
completely wrong. that all are going to share in the mineral 

Y e  hear a lot of talk about forcing rights and eliminate alI the work, all the 
people to move. I do not think we need collcentration, all the efforts that the 
to force People to move. I think this various people on the committee have 
thing can be settled. But I will say, as devoted, not only this year but in past 
one who has tried to get the two tribes years, to the solution of thls problem. 
together for nearly 20 sears, that I see no I strongly urge the defeat of this 
hope of getting the Navajo people, un- amendment. 
der their Present leadership, to sit d o m  Mr. MONTOYA. Mr. President, wiU 
with the Hopis and work something out the Senator yield to me for a minute? 
whereby nobody is going to be hurt. Mr. METCAW. I ~ o u l d  be delighted 

I think it can be done. But the Navajo to. 
leaders have repeatedly refused to  sit Mr. MONTOYA. I wish to put a ques- 
down with the Hopi leaders and work tion. 
something out. I do not think they have Tho PRESIDING OFFICER. The Sen- 
the best interests of the Hopi at  heart. ator from New Mexico. 
In fact, I doubt very much if the pre:ient Mr. MONTOYA. May I sag most re- 
leadership of the Navajo people have spectfullv that I Intend nothing else 
the best interests of their own tribe at  thall what I said with this amendment, 
heart. and I think i t  merely reinforces and em- 

I hope that this amendment would be phasizes the approach the committee is 
defeated. I think we have discussed this making by virtue of the provisions and 
broad general purpose of the bill long guidelines set out in section 6. 
ellough thronghout the ?ems. We have Now, let nle read the section to whicll 
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my amendment refers and to which I t  
ties. 1t Is subsection (b) on page 24 of 
We bill. Subsection (b) reads as follows: 

The boundary lines resulting from any par- 
titioning of lnnds In the jolnt use area shall 
be established so as to include the higher 
density popul~tloll areas of each tribe with- 
in the portion of the lands partltloned to 
gnch trlbe to minimlze and avoid undue sa- 
cis1, eeonamlo, and cultural dlsruptton inso- 
far as practicable. 

Now, this is a mandate to the court 
when i t  engages in dividing the land and 
establishing the boundaly Hnes. MY 
amendment will merely say that in any 
partition of the surface rights to the 
joint area, the same area, the lands shall, 
subject to the provisioils of subsection 
(b) of this section which I have read, 
insofar as is practicable, be eaual in acre- 
age and quality. 

I do not see any inconsistency with 
the text of the guidelines contained in 
sectlon 6. I think this fortifies the sec- 
tion to the point where the judge will 
have to concenl himself not only with 
section (b), not only with section (c) , but 
&o with section (d) ,  and I see no in- 
consistency. I see no derogation from the 
real thrust of the guidelines and the par- 
ticular section 6. That is the point I am 
trying to make. 

I fail to see in the argument advanced 
by the Senator from Montana that I am 
doing a n  injustice to the very letter and 
spirit of the particular section the com- 
mittee brought out in the committee bill. 

Mr. METCALF. Mr. President, the 
committee has devoted almost five pages, 
from page 26 to page 31 of the commit- 
tee report, to an explanation of the 
guidelines by which these particular 
sections 5 and 6 should be implemented. 

The amendment of the senator from 
New Mexico highlights one of those 
guidelines, one of those subsections, and 
does not take into consideration the rest 
of the subsections. 

We have said we laid down these guide- 
lines, subsections (a) ,  (b),  tc), (d),  (el, 
( f )  , (g) , and (h) , and he highlights one 
of them and says, "We are going to look 
a t  this over ail the other propositions." 

We believe that equity, in accordance 
with the judicial decisions invoked, de- 
mands as nearly as  is possible equal 
division of the lands, and we believe that 
equity, as nearly as possible, says that 
we should have the mineral rights jointly 
held and jointly administered. We have 
said that in these various sections, and 
we laid down these guidelines. 

Instead the Senator from New Mexico 
would putone of the guidelines ahead of 
all the others. I do not believe that is 
what the committee intended. I do not 
believe that is what the court intended. 

We said that you should do things in 
accordance with (a) ,  (b), tc), (d) ,  (e), 
(f) , (g) , and (h)  , and we have explained 
that in several pages in the report. I 
think i t  is clear in the report, i t  is not 
subject to explanation or analysis, and 
the committee report speaks Lor itself 
here, and it speaks for itself in an analy- 
sis of the three-judge district court de- 
cision that divided thk  land. 

So the Senator from New Mexico has 
talked about adjudication in the pre- 
\,ious ;Illlcndnienr, but there has been sd- 
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has been plenty of 

Let me read. Mr. President, from the 

these other considerations and highlight 
just this one. 

Mr. ABOUREZK. Mr. President, will 
the senator from New Mexico yield? 

Mr. MONTOYA. I yield to the Senator 
from South Dakota such time as he may 
require. 

Mr. ABOUREZK. Mr. President, I 
want to speak, first of all, very briefly 
on the contents of the committee report. 

The Senator from Montana relies very 
heavily upon what is said in this report, 
especially on page 30. Let me read from 
the report: 

The Committee does belicve that, If the 
judiclal settlement is to be equitable and 
fair, any divislan of the lands of the jolnt 
use area must be equal. 

He relies heavily on t h ~ t  sentence. 
Let me say, as a member who sat 

through every single word of testimony 
and every minute of markup of this bill, 
that that is not what was decided in the 
committee. This report was prepared by 
the committee staff, and it is no secret 
that I have no control over what the staff 
writes, and apparently the committee 
has no control over what the staff writes 
SO far as the report is concerned. It is 
totally contradictory to what was de- 
cided by the majority of the members of 
the committee. 

TO refer specifically, to glve specific 
evidence of that fact, we discussed in 
the committee the language of partition, 
and we agreed in the committee that if 
we were to have a meaningful negotia- 
tion between the Hopi and the Navajo 
prior to an imposed settlement, that we 
could not write in the terms of that set- 
tlemen. I t  would be ahead of time be- 
cause it would preordain the terms of 
the settlement, and we wanted to avoid 
that. 

Yet, in agreement with that, at  my 
suggestion, in using the phrase "in the 
partition" in each one of these sections, 
they changed the word to "any" parti- 
tion, recognizing the fact that the par- 
ties or the court, whoever i t  might ap- 
point for master, might decide that there 
would be no partition, some partition. 
total partition. But certainly nobody in 
the committee agreed to the fact that 
there would be an equal division of the 
land, and that is totally erroneous and 
totally misleading, and I am sorry it had 
to refer in the reaort. I t  is reviewed in 
my separate views in the back part of the 
rm,nrt 
-""-& ". 

NOW, let me try to express what Sen- 
ator Morr~oY.3'~ amendment is attempt- 
ins to d o  -- . - -. . 

What it is attempting to do is what 
appears in subsection (b) of this section, 
and that is that when and if there is a 
partition of the land, that those who 
decide upon the partition must try to 
miniinize and avoid undue social, eco- 
nomic, and cultural disruption insofar 
as practicable. 

Now, what is wrong with that? If we 
are to be humane in aU the plenary 

statement of Dr. Thayer  budder, an 
anthropologist hired by the Navajo to 
go down and do a study of a forced re- 
location of the Navajo people. This is 
on page 2 of his typewritten Statement, 
I do not know what page it is in the hear- 
ings record. 
H e  savs r --. -..". . 
Almost without eveeptlon people resist 

forced relocation. 

We did not need an anlhropolos~st to 
tell us that. we can lake ~ u d ~ c ~ a l  notlce 
"- "...".. 

He goes on to say: 
Where rcslstance fails and relocation oc- 

curs, the resulting trauma is very extreme. 

I think we pmbnbly know that HiUlouc 
an mrhropoioe~st telling us. 

NOR,. I want to continue w ~ t h  hisstntc- 
ment: 

rndeed, it is difficult to imaglne a more 
grievous Insult to B eommunlty t a m  to be 
forced to leme a beloved habltat. 

This IS especially true of llllterate people 
and of the elderly who have lived out their 
lives in s singl; rural community. While 
this would include the majority of the Nanajo 
people 1x1 the Jolnt use Area, lndudlng men 
who hsve formed deep attachments to their 
homes and to the land, it aumles eswcinlly . .. 
to Nnvalo women. 

He goes on to describe that the reason 
it would be especially a great hardship 
on Navajo women is because of the line 
of descent and the line of inheritance 
from Navajos which go through the 
matrilineal side of the family. 

Mr. President, the only thing this 
amendment is asking for is some kind of 
justice to people who have been mis- 
treated and abused, not by the Hopi, but 
by those people who have tried to deter- 
mine their lives. 

I do not think it Is too much to ask 
for to take into consideration what kind 
of cultural and social hardship these peo- 
ple will have to put UP with as a result 
of foreed relocation. 

Mr. METCALF. Will the Senator yield? 
Mr. MONTOYA. I yield to my col- 

league. How much time do I have? 
The PRESIDING OFFICER. The Sen- 

ator from New Mexico. 
Mr. WMENICI. Mr. President, a par- 

liamentary inquiry. 
The PRESIDING OMCER.  The Sen- 

minutes. 
Mr. DOMENICI. May I ask for 3 min- 

utes from my distinguished colleague? I 
am not going to address the substance 
of the amendment. 

Mr. MONTOYA. I yield 3 minutes to 
tho Senator. 

The PRESIDING OFFICER. The Sen- 
ator is recognized for 3 minutes. 

m. DOMENICI. May I address the 
question to the Senator from Montana, 
please? 

Mr. METCALF'. Surely. 
Mr. D o M ~ I C I .  AS I read this. I put 

. ~ n O n l l n e  - -  1 2 0  Cong. R e c .  37744  197 

NN031279



December 2, 1974 COI 
myself in the position of being a court 
and assume we do intend to provide 
guidelines for a court, we hope i t  never 
gets there, we hope it happens another 
way, but what I want to ask the Senator 
is that I find in section 6, as we look a t  
!he guidelines, a reference to Senator 
Montoya's language that requires that 
the court take into consideration these 
words, minimize and avoid undue social, 
economic and cultural disruption insofar 
as practical. 

The Senator has pointed out that that 
is changed in subsection (b) . 

NOW, I ask the Senator, that is we- 
ceded in that very section by what a 
court could very well find is the only 
area that they have to be concerned 
about in solving that definition, and it 
says, in doing that, they will divide the 
principal population centers of these two 
tribes so as to minimize the social, eco- 
nomic and cultural disruptions. 

MY specific question to the Senator is, 
i i  the court does, in fact, take the high- 
density population areas of the tribes, 
and makes sure that they are each given 
to the respective tribe, have they com- 
plied totally with the section, including 
the social, economic, and cultural dissup. 
tion, have they or have they not? 

Mr. M!3TCALl? As I said to the Sena- 
tor's colleague from New Mexico, subsec- 
tion (b) from which the Senator quoted 
is a part of a serics of guidelines ivhich 
are laid down in section 6. 

I think all of cs are agree< that we 
should take into consideration such 
tllings as Social, economic, and cullural 
disruption, and avoid it insofar as pos- 
sible, but then we go ahead in subsection 
(d) in other subsections of section 6, 
and say that taklng these things into 
consideration, we shall have as near as 
possible an equal and eeuitable land divi- 
sion. 

So we say, sometimes, in order to avoid 
these disruptions spoken of in subsection 
(b),  the court may give the other tribe, 
whether Hopi or Navajo, some land to 
offset that; but to highligh; this one 
guideline and to say that this is the only 
thing we should take into consideration 
is against the decision of the district 
court, affirmed by the US. Supreme 
Court, and against the expressed inten- 
tion of the committee itself. 

This is Only one Of the things to be 
taken into consideration. 

Mr. DOMENICI. Let me say, if xve can 
talk a little longer, because I do not think 
I understand what I would be sul~posed 
to do if I were the judge, I would like ta 
ask again, if I looked a t  the evidence and 
I found that I had taken the high popu- 
lation areas of each respective tribe and 
I had determined that each would get 
that further on, and I mnde a finding 
that this is so that we will minimize and 
avoid undue social, economic, and cul- 
tural disruption, I ask the Senator from 
Montana, have I coml?lied with the in- 
tention of the Congress of the United 
Stetes, or might I take the social, eco- 
nomic. and cultural disruptions into con- 
sideration as it affects others than the 
high-density areas of each tribe? 

Mr. METCALF'. We say insofar as 
practicable. Then, of course, me say that 
the land given to each tribe shall be as 
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nearly contiguous as possible. Then we 
say we will not Interfere with any of the 
Identlfled relidous shrines. All those 
things have tobe taken into considera- 
tion: 

If the Senator were the judge, he 
would take this part of the bill, section 6, 
and look a t  the guidelines-that is, (a).  
(b), (c), and so forth-and he would 
apply all of these guidelines insofar as 
possible. He would not put social, eco- 
nomic, and cultural questions so that 
somebody had a little tiny area way off 
in one part because you would look a t  
subseckion te) where it says that the 
land be contiguous insofar as practi- 
cable. I just use that for an example. 

But, again I reiterate, the question 
that is presented by the amendment of 
the Senator from New Mexico (Mr. 
MONTOYA) disregards these other prop- 
ositions for the judge to take into con- 
sideration and just lays down this prop- 
osition. I t  forgets about equal and eqni- 
table distribution. 

Mr. DOMENICI. What if we did not 
want to put Senator Montoya's language 
in section (el but wanted i t  to be just 
another section so that i t  would be clear 
that the court mould not be limited in 
the consideration of social, economic, 
and cultural disruption to the dividing 
up of the high density areas? 

If I understood the Senator, he was 
not saying that the court would have 
compiled with the consideration of so- 
cial, cconomic, and cultural disruptions. 

The court would not necessarily be 
through with that consideration by di- 
viding up the high density areas. I 
thought the Senator said the court would 
consider social and economic disruptions 
insofar as practicable, even aside and 
apart from how i t  divvied up the high 
population areas. 

Mr. METCALF. That would be part of 
the high population areas. 

Mr. DOMENICI. But not necessarily 
the total consideration. 

Mr. METCALF. Certainly it would be 
taken into consideration. 

Mr. MONTOYA. Will the Senator 
yield for the yeas and nays? 

Mr. ABOUREZK. Will the Senator 
withhold that for a moment? 

Mr. MONTOYA. I withdraw my re- 
quest. 

Mr. METCALF. We are talking on my 
time, but we will continue the colloquy 
with the distinguished Senator from 
New Mexico. 

The whole propcsition is that we have 
laid down a series of euidelines for the 
guidance of the judge in the event of au 
adjudicalion. One of these guidelines is 
we say we do not want to interfere with 
social, economic, and cultural affairs. 
Another guideline says we want to have 
the separate areas as contiguous as pos- 
sible. Another says we are not going to 
interfere with reiigious shrines, to take 
one from another. 

All of these have to be read together, 
and the judge would read them together. 
But the Senator from New Mexico is 
eresing these other guide!ines and say- 
ing that equal dislribntion of property 
insofar as possible, equitable distribu- 
tion ins0far.a~ possible, and joint c sn-  
eTshil> of the mineral riglits are all to 

be minimized or forgotten behind sec- 
tion (b). That is not what we want the 
judge to do. That 1s not the committee 
antent. The committee wants all the 
guidelines applied. 

Mr. ABOUREZK. Will the Senator 
from Montana yield? 

Mr. METCALF. On the Senator's time. 
Mr. DOMENICI. I believe I have the 

floor. I will yield to the Senator from 
New Mexico. 

Mr. MONTOYA. Will the Senator 
from New Mexico yield a t  this time? 

Mr. DOMENICI. I will be delighted to 
yield. 

Mr. PhONTOYA. I will ask the Senator 
from Montana what specific lnnguage 
in my amendment destroys any property 
rights and eliminates the consideration 
of all guidelines in section 6. I want to 
know that. 

Mr. METCALF. The Senator's anlend- 
ment says, on page 24- 

Mr. MONTOYA. Yes, on line 22. My 
amendment has only the words "subject 
to the provisious of subsection (b) of 
. . . . - - - - . . -. . . 

Mr. METCALF. That is exactly what 
I have been trying to emphasize. 

Mr. MONTOYA. How can the Senator 
say that that language connotes the 
elimination of the consideration of the 
euidelines? - 

Mr. METCALF. But it does not say 
subject to subsection (a),  (b), (c), (d) ,  
and others. The Senator just says sub- 
ject to subsection (b).  Why do we have 
to have that language if the Senator 
wnnts to take into consideration the var- 
ious guidelines that we have outlined in 
ta). tb), td), (el, (f), and (g)? 

Mr MONTOYA. Will the Senator con- 
sent to a modification subject to the pro- 
visions of subsections (a) ,  (b) ,  (c), and 
the other guidelines in this section? 
Would he consent to that? 

Mr. METCALF. I see no reason why we 
should say subject to the provisions of 
subsections (a), (b), tc). (dl ,  (el, (f), 
(g),  and (h) because that is what we 
are saying in the bill. But if the Senator 
will say that, and he feels that he has 
to reiterate it again, if he mill say in 
all of the subsections "subject to all of 
the subsections" in section 6, 1 ha1.e no 
objection to just repeating what me have 
already said. 

Mr. MONTOYA. Then I so modify my 
amendment. 

The PRESIDING OFFICER. Will the 
Senator send his modification to the 
desk? 

Mr. MONTOYA. On the amendment 
which I have proposed, it would read in 
subsection (dl - 

Mr. METCALF. Has the unanirnous- 
consent request been propounded yet? 

Mr. MONTOYA. No, because I have 
not submitted the mod:fication. 

Mr. METCALF. I reserve the right to 
object. 

Mr. MONTOYA. IS the Senator going 
to object? 

Mr. METCALF. I do not know. I have 
not heard the amendment. 

The PRESIDING OFFICER. The 
Chair would like to state to both Senators 
that unanimous consent is not required. 
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The Senator may modify his amend- density of population. Somc would have jority and the minority, who so ade- 
ment if he desires. more people: more people would be in- quately handled this measure and the 

Mr. MONTUYA. I so modify it. 1t will volved than in other areas. report. 
read as fol lows-  I am sure i t  wac not the intention of The report does reflect the intent of 

ThePRESIDINGOFFICER. TheChair any of us to say that the social, eco- the majority of committee members. 
informs the Senator from New Mexico nomic, and cultural disruptions would When the distinguished Senator from 
that he must send his moditlcation to not be considered in all other areas of South Dakota chdlenges the report, I 
the desk. the reservation. We just decided that in think i t  should be made clear that the 

Mr. MONTOYA. Mr. President, I would higher density areas perhaps they would vote was predominantly in favor of the 
like to suggest the absence of a quorum, not get as much land or the land would various issues he has discussed. 
the time not to be taken from me. be more valuable, but ultimately the de- Mr.President, so far as the partitioning 

The PRISIDING OFFICER. The cision would be equal and equitable. is concerncd, any judicial settlement that 
clerk will cd l  the roll. Mr. MONTOYA. I thank the Senator requires partitioning of the land in ap- 

The second assistant legislative clerk from Montana. proximately equal shares will be in ac- 
proceeded to call the roll. Mr. ABOUREZK. Mr. President, will cordance mith the Healing case, and that 

Mr. MONTOYA. Mr. President, I ask the Senator from New Mexico yield 1 should be made clear. The report and 
unanimous consent that the order for minute for a question7 the bill have been subjected to highly 
the quorum call be rescinded. Mr. MONTOYA. DO I have time? partisan interpretation, but it is clyslal 

The PRESIDING OFFICER. Without Mr. METCALF. I have time, and I will clear that the committee decided that 
objection, i t  is so ordered. yield. such a jndieial partition is inevitable. 

Mr. GOLDWATER. Mr. President, I Mr. ABOUREZK. What I want to failing tribal agreement. If there is not 
ask for the yeas and nays. clarify, by way of legislative history, is to be partition, why establish a commis- 

The yeas and nays were ordered. to ask the manager of the bill, the Sena- sion to relocate persons who must move 
Mr. METCALF. Mr. President, who- tor from Montana, this question: In  par- on W C O U ~ ~  of partltlon? Why the gulde- 

ever has time, I would like to have a titioiling the surface rights to the joint lines to the court on partition? I n  short. 
colloquy. use area, when and ii any court does what is the purpose of the bill if not to 

Mr. MONTOYA. Mr. President, I that partitioning, is i t  the intention of provide judicial authority and direction 
should like to ask the Senator from Mon- the legislation for the court to look at, for ~ar t l t lon? I feel that this should be 
tana a couple of questions. . to minimize, and to avoid undue social, brought out. 

Mr. METC.ALF. Mr. President, may we economic, and cultural disruption inso- Also, when the distinguished Senator 
have information as to how much time far as possible7 from South Dakota quotes fmm one of 
remains cn the amendment7 Mr. METCALF. That is the intention t.he attorneys for the Hopi Tribe, I think 

The PRESIDING OFFICER. The Sen- as expressed in subsection (b). he should bring out that he did not ques- 
ator from New Mexico has not sent the Mr. ABOUREZK. But what would the tion the statement of a n  anthro~ologist 
modification to the desk. intent be for any partition that might who testified on behalf of the Navajo 

Mr. METCALF. May we have this col- occur? Tube. I read from the record: 
loquy before we have the modiflcation? Mr. METCALF. Any partition that Scnntor F ~ N I N .  Dr. %udder, how much 

The PRESIDING OFFICER. As the might occur. And it is the understanding did You sPelld On the reservation 
result of the yeas and the nays having of the Senator from Montana that line In comlne to concluslons? 

been ordered by unanimous Consent, the 12, where it says "higher density popula- This is what the Senator has referred 
Senator must have unallimous Consent to tion," is to take into considerat,ion the to today, with respect to the effect it 
modify hls amendment. fact that population varies on the reser- would have on the movement of different 

Mr. MONTOYA. I recognize that. vation; but the entire partition shall be members of the Navajo Tribe. 
Mr. METCALF. Mr. President, will the subject to the provisions of social, eco- professor GcnooER. ~ e t  me qualify what I 

Chair inform me as to how much time nomic, and cultural disruption. am golng to say ily saying I am taiklng 
remains7 Mr. ABOUREZK. Mr. President, I see from a theory. The theory has been applied 

The PRESIDING OFFICER. The Sen- no need for further pursuance of this to membem of ail three major raclal groups. 
ator from Montana has 8 minutes, and amendment, if that indeed is the intent $ ; , f " , " , ' ~d" ,~ , " , "~ ;~gB~~~~  the Senator from New Mexico has 7 of the manager of the bill. 
minutes. Mr. MONTOYA. Mr. President, in 

Mr. METCALF. I yield such time as view of the explanation and the answer I just wanted to make clear that he 
may be necessary for the Senator from given by the manager of the bill to the spent 4 days on the reservation and be- 
New Mexico to propound some inquiries. questions propounded by myself and the came an instant Cxpert. 

Mr. MONTOYA. I thank the Senator junior Senator from South Dakota, I Mr. METCALF. Mr. President. I yield 
from Montana. ask unanimous consent that the order to the Senator from Washington for a 

I ask the Senator, flrst, is it the in- for the yeas and nays be vacated, so that unanimous-consent request. 
tention of the proposed legislation to I can withdraw the amendment. 
trigger consideration during the parti- The PRESIDING OFFICER. Is there 
tlon or division process of the essential objection? The Chair hears none, and AND 
and pitrticular details set out in the it is so ordered. WORKS 

guidelines under subparagraphs (b). (ci, Mr. FANNIN. Mr. President, will the Mr. JACKSON. Mr. President, I ask 
(d),  (e), ( f ) ,  and (g) 7 Senator yield? the Chair to lay before the Senate n 

Mr. METCALF. Yes. All the guidelines Mr. METCALF. I yield. message from the House of Represents- 
specifically enumerated in section 6 Mr. FANNIN. In order that we thor- tives 0nH.R. 10701. 
would be taken into consideration by the oughly understand the situation that The PRESIDING OFFICER (Mr. 
court in making a determlllation and an exist- BARTLETT~ laid before the Senate a mes- 
adjudication as to the division of land. Mr. METCALF. The Senator has with- sage from the House of Representatives 

Mr. MONTOYA. It Is also the inten- drawn the amendment. announcing its disagreement to the 
tion that this take place irrespective of Mr. FANNIN. I understand that. amendments of the Senate to the bill 
any conflicting language or Implied Ian- I want to make i t  clear that a record (H.R. 10701) to amend the act of Octo- 
guage to the contrary contained in the was made in the committee on the issue ber 27, 1965, relating to public works on 
committee report7 that the distinguished Senator from rivers and harbors to provide for con- 

Mr. METCALF. The committee report, South Dakota has been discussing. The struction and opcration of certain port 
in the opinion of the Senator from Mon- issue lost. The amendment was defeated facilities, and requesting a conference 
(;ma, explains the entire effort of the by a vote of 10 to 3. I do think that fact with the senate on the disagreeing votes 
ccrnrnittec to make an equal distribu- should be made part of the Rmom a t  of the two Houses thereon. 
tAon. In  subsection (bi,  the committee this time. Mr. JACKSON. I move that the Sen- 
recognized that in certain areas of these At  this time, I extend my appreciation ate Insist upon its amendments and 
reservations there would be a higher to the staff members, both for the ma- agree to the request of the House for a 
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conference on the disagreeing Votes of 
the two Houses thereon, and that the 
Chair be authorized to appoint the con- 
Ierees on the part of the Senate. 

The motion was agreed to; and the 
Presiding Officer (Mr. BARTLETT) ap- 
nninted Mr. Lono. Mr. HOLLINGS. Mr. 

~ . - ~ ~ - ~  ~ 

STEVENS, Mr. JACKSON. Mr. JOHNSTON, 
Mr. HANSEN, Mr. GRAVEL, Mr. BENTSEN, 
and Mr. BucKwu conferees on the aart ~ ~~ ~ 

of the senate. 

SURFACE RIGHTS IN THE 1934 
NAVAJO RESERVATION 

The Senate continued with the con- 
sideration of the bill (H.R. 10337) to 
authorize the partition of the surface 
rights in the joint use area of the 1882 
Executive Order Hopi Reservation and 
the surface and subsurface rights in the 
1934 Navajo Reservation between the 
Hopi and Navajo Tribes, to provide for 
allotments to certain Paiute Indians, and 
for other purposes. 

Mr. JACKSON. Mr. President, I wish 
to take 10 seconds to express my deep 
appreciation to the Senator from Mon- 
tana (Mr. METCALF) for the long hours. 
the tremendous amount of time and, in- 
deed, the careful effort that he has put 
into the pending legislation. This has 
been a most dimcult task, both in the 
committee and on the fioor. I wish to 
say that in my judgment, he has been, as 
always, a fair and honest judge, trying 
to handle a very difficult dispute. I ex- 
press my deep appreciation to him for 
this yeoman service. 

Obviously, the other Senators on the 
committee have done their fair share on 
both the minority and the majority side, 
but I do wish to take this opportunity to 
single out the Senator from Montana for 
the special eCort he has made. 

Mr. METCALF. Mr. President, I thank 
the chairman of the committee for his 
kind  words^ - . . . . -. 

I wish to reiterate what I said to the 
Senator from New Mexico in my re- 
sponse to the Senator from South Da- 
kota. In  my opinion, there is no question 
that when there is equal and equitable 
distribution of the lands. the various 

lation lands or- low-d&itv voduiaiion 
lands, or with any of t h e  other lands 
involved on she reservation, will be taken 
into consideration along with the other 
subsections in section 6. 

I say to the Senator from South Da- 
kota that :hc committee report on H.R. 
10337 reflects the views of a majority of 
the committee. The Senator from South 
Dakota rather eloquently set forth his 
dissent from that report. Those who de- 
sire may read both of our positions, but 
I think that a useful senice has been 
performed today by exploring the ques- 
tion of high-density population areas, 
because we want all of these factors to 
apply to all of the land. We merely want 
to say that when we have the question of 
high density areas of population, we can 
take into consideration the various fac- 
tors that are contained in other parts 
of section 6. 

Mr. GOLDWATER. Will the Senator 
yield? 

(GRESSIONAL RECORD - SENA 
Mr. METCALF. I am delighted to yield. 
Mr. GOLDWATER. Mr. President, re- 

gardless of how the vote comes out on 
this matter. I know that I express the 
gratitude of the people of my State and 
my Governor for the wonderful work 
that the Senator from Montana has put 
into this. I wish to express the same feel- 
ings to my senior colleague, who has 
served as Governor and who has put up 
with this problem for so many years. 

As I say, regardless of the outcome, 
I wish to express the thanks of the people 
of my State, particularly Indians of both 
tribes, for the wonderful work both of 
them have put in on this bill. 

Mr. METCALF. I thank the Senator 
from Arizona. 

If we can resolve the joint-use and 
Moencopi land disputes today, we will 
have achieved justice and equity for the 
Hopi and the Navajo Tribes. In  addition. 
we will have resolved an issue which is 
of grave concern to the non-Indians in 
the States of New Mexico. Arizona. 
Utah, and Colorado. 

Mr. FANNDI.  Mr. President, if the Sen- 
ator will yield. I should like to join my 
colieague ~ (Mr. GOLDWATER) i n  paying 
tribute to Senator METCALF for chairing 
the hearings in so many instances, for 
doing extensive work in the committee, 
and for taking over here as floor manager 
of the bill. He has performed yeoman 
service under a very tough situation. He 
has s t o ~ d  up for what he thought was 
right. I am very proud that he has been 
willing to devote the time, the research, 
and the energy that was necessary to 
make conclusions, which demanded great 
thought and careful consideration of all 
parties involved. 

I feel that he has performed a fine 
service for both thc Navajo and the Hopi 
Tribes. 

Mr. METCALF'. Mr. President. I have 
an  nmendment thnt I scnd to tile desk 
and 3 ~ k  for 11s immediate consideration. 

The PRESIDING OFFICER. The clerk 
will state the amendment. 

The legislative clerk read as follows: 
At the appropriate place insert the fol- 

lowmg: 
Seotlon 10 of the Act entitled "An Act to 

promote the rehabllitatlon of the Nsvsjo 
and Hooi RLWs of Indians and a bettcr utl- 

i5 u . s . o . ~ ~ ~ o )  is &pealed e~ectlrre close of 
budness December 31. 1974. 

.~ -~ ~~~~~ 

which was created in 1950. Therefore. as 
a part of tills bill, we should discontinue 
exmtence of this iomt committee. ll12t is 
the pulpose of the amendment. 

The PRESIDINO OFFICER. Who 
yields time on the amendment? 

Mr. ABOUREZK. Mr. President, I have 
no objection to that amendment. 

The PRESIDING OFFICER. Do ihe 
Senators vield back their time? 

Mr. ABOUREZK. I wish to speak, just 
for a moment, if I may. 

Mr. METCALF. The Senator has time 
on the bill. 

Mr. ABOUREZK. I wish to speak On 
this amendment. 

Mr. METCALF. Certainly. 
Mr. ABOUREZK. I wish to infolm the 

President that the time I am taliins now 
will be the tinle I am entitled to on this 

procedure. I wish to say that the Sena- 
tor from Montana, a t  least during this 
session of Congress, became active only 
in the verv latter vart of this work. He 
did a very good job-and was very intently 
working on this in the latter part of our 
deliberations. But I do not want the 
impression left that he is the only one 
who has any wisdom on the Hopi-Navajo 
question a t  all, since I chaired all of the 
hearings and attended all of the markup 
sessions that we had on this legislation, 
and certainly had a t  least as much infor- 
mation given to me as the Senator from 
Montana, if not more. I just wish to cor- 
rect what might be an erroneous impres- 
sion. 

So I just want to correct what might 
be an erroneous impresion, which itself 
does not detract from the great work the 
Senator from Montana has done. ~ ~-~~ ~ 

Mr. METCALF. Mr. President. I want 
the RECORD to show that the 'senator 
from South Dakota did hold hearings, 
and has worked long and hard on this 
bill. He has had very firm convictions 
about how the decisions should be made 
and on the determillation of the various 
lawsuits. As chairman of the Subcommit- 
tee on Indian Affairs, he has been out- 
standing not only on this legislation, but 
on other Indian legislation. I certainly 
appreciate his assistance in all Indian 
legislation. I regret very much that we 
have differed in some respects as to the 
decision on this particular bill, but we 
certainly h w e  agreed on basic Indian 
policy. 

Mr. ABOUREZK. I do want to say also 
that while this amendment will be ac- 
cepted by everyone involved and perfunc- 
torily voted upon, the yea-and-nay vote 
that is coming up will be on Senator 
MONTOYA'S amendment dealing with the 
Moencopi area, which is to the west of 
the large joint use disputed area. If I 
may be permitted to do so, I should like 
to ma.ke a 30-second summary of the 
issue for Senators who have come into 
the Chamber since our earlier debate. 

The committee, over my objections as 
chairman of the Indian Aeairs Subcom- 
mittee, decided to award all 243,000 acres 
of that land to the Hopi Tribe, in spite 
of the fact that the 1934 act which was 
passed awarded i t  to the Navajo Indians 
and such other Indian tribes as thereon 
might reside. 

My objection arises as a result of the 
fact that neither the committee nor 
any court nor any body constituted by 
anyone a t  all has ever adjudicated that 
matter, and that we do not know the re- 
spective rights of the parties, and it 
ought to be decided by litigation. 

That is the issue, and that is why I ask 
t.hat the Members of the Senate support 
the Montoya amendment. which will al- 
low a duly-constituted body to dig into 
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the facts, to find out who lived on the 
land in 1934, and to make the determina- 
tion as a result of that investigation. 

I reserve the remainder of my tlme. 
Mr. FANNIN. Mr. President, before the 

debate on this issue is brought to a close, 
I would like to extend my appreciation 
to the minority members of our commlt- 
tee for their diligent work and attend- 
ance a t  committee hearings, and the 
great help they have given us. The Sen- 
ator from Oklahoma now in the chair 
(Mr. BIUITLETT) was extremely helpful. 
and 3Jso my colleague from Arimna (Mr. 
GOLDWATER), who is probably the best- 
versed Member of the Senate on Indian 
affairs. For years he has dealt with our 
Indian people, not only in Arizona but 
throughout I h e  Nation. I t  was through 
his great help, patience, and understand- 
ing that we have been able to come to 
many of the conclusions that have been 
incorporated in the bill. 

So I pay deserved tribute to him, and 
express my appreciation. 

From the majority members of the 

Both of those votes will be mandatorily the Senator from Missourl (14r SYmlNc- 
TON), the Senntor from New Jersey (Mr. 
WILLLAMS), and thc Senator 11om Ar- 
k a n w  (Mr. FLRBRICHT) are nccessnrily 

rollcall votes. 
The PRWIDING OFFICER. Is there 

objection to the request of the Senator 
from West Virginia? The Chair hears 
none, and i t  is so ordered. I further announce that thc Senator 

from Georgia (Mr. T A L M A D ~ E )  is abrent 

SURFACE RIGHTS IN THE 1934 
NAVAJO RESERVATION 

The Senate continued with the consid- 
eration of the bill (H.R. 10337) to au- 
thorize the partition of the surface 
rights in the joint use area of the 1882 
Executive order Hopi Reservation and 
the surface and subsurface rights in the 
1934 Navajo Reservation between the 
Hopi and Navajo Tribes, to provide for 
allotments to certain Paiute Indians, and 
for other purposes. 

Mr. METCALF. Mr. President, I ask 
unanimous consent that Mr. Bill VanNess 
of the staff of the Committee on Interior 
and Insular Affairs be accorded the 
privilege of the floor for the remainder 
of the day. 

The PRESIDING OWICER. Without 
objection, i t  is so ordered. 

Mr. METCALF. Mr. President, no dii- 
cussion of the Navajo-Hopi land dis- 
putes vould be complete without our 
paying tribute to the dedication and 
hard work the distinguished Senntors 
from Arizona, Mr. FANM~' and Mr. GOLD- 
wnmn, have addressed to these issues 

~ i s sachuse t t s  (Mr. KENNEDY). and the 
Scnator from Minnesota (Mr. HUM- 
PHREY) voulil each vote "yea." 

Mr. GRIFFIN. I announce that the 
Senator from Oklahoma (Mr. BELLMON), 
the Senator from Massachusetts (Mr. 
BROOKE), the Senator from New Jersey 
(Mr. CASE), the Senator from New 
Hampshire (Mr. COTTON), Lye Senator 
from Nebraska (Mr. CnnrIs), the Sena- 
tor from Maryland (Mr. MATHIAS), the 
Senator from Delaware (Mr. ROTA), the 
Genator from Virginia (Mr. WILLIAM 
L. SCOTT), and the Senator from South 
Carolina (Mr. TxnnMoNu) are necessar- 
ily absent. 

I dlso announce :hat the Senator from 
Illinois (Mr. PLRCY) and the Senator 
from Ohio (Mr. TAFT) are absent on 
official business. 

I further announce that, if present and 
voting, the Senator from Maryland (Mr. 
MATHIM) and the Senator from South 
Carolina (Mr. THURMOND) would each 
vote "yea." 

The result was announced-yeas 37, 
nays 35, as follows: 

[No. 509 Leg ] 
YEAS-31 

cornnlittee, we have had excellent coop- 
eration. The distinguished Senntor from 
Montana tMr. hIrrc.rLr) not only has co- 
operated with us in this particular in- 
stance, but we have had the pleasure of 
working with him for several years on 
the Indian Affairs Subcommitlee, and I 
feel that he has done a great service in 
taking over a very difficult situation, not 
only in this instance but in many others. 

I feel that the tributes that have been 
paid to him are certainly well deserved. 

The PRESIDINO OFFICER. Is a11 l'e- 
rnaining time yielded back? 

Mr. METCALF. Mr. President, I yield 
back the remainder of my time. 

Mr. ABOUREZK. I yield back the re- 
mainder of my time. 

Mr. METCALF. Mr. President, before 
yielding back m y  time, I yield to the as- 
sistant majority leader, the Senator from 
West Virginia, for a unanimous-consent 
request. 

UNANIMOUS-CONSENT AGREEMENT 
Mr. ROBERT C. BYRD. Mr. President, 

I have been asked by the distinguished 
majority leader to propound the follow- 
ing unanimous-consent request: 

That when the Senate completes its 
business today, i t  stand in adjournment 
until 10:30 a.m. tamonow; 

That a t  11 a.m. tomorrow, the 1 hour 
of debate under rule XXII on the motion 
to invoke cloture on the conference re- 
port on H.R. 15977, the Export-Import 
Emk Act amendments, begin running. 
and that upon the disposition of that 
vote on cloture, U the vote to Invoke clo- 
ture falls, the Senate then proceed to the 
consideration of 8. 3394, the bill to 
amend the Foreign Assistance Act of 

Abourezk Jackson Pnelrwaod 
Pel1 
Promire 
Ranbolph 
Riblooff 
Schwciker 
Sparkman 
Stmord 
Stennls 
Tunney 
Weicker 
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BYrd, Robert C. Johnston 
chiles ~ a n g  
Clark Uanstleld 
Domenlcl McCieilan 
Eagleton McGee 
Gravel McGovern 
Hetneld Nondale 
Hath~wny MOntOya 
Bolungs Muhkle 
Hughes Nelson 
1nouye Nunn 

time: 
The PRESIDING OFFTCER (Mr. 

BARTLETT). All remaining time having 
been yielded back, the question is on 
agreeing to the amendment of the Sen- 
ator from Montana. 

The amendment was agreed to. 
Mr. METCALF. I yield back the re- 

Alken 
Allen 
Baker 
Baztlett 
Beau 
Bennett 
Blble 
mDch 
Buckley 
~ u ~ d l c k  
~ y r d .  

Harry P., 
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Goldwater 
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NClm6 
Hrurke 
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McIntyre 
Metcall 
Meteenbnum 
MOSS 
Pearsen 
Scott. Hugh 
stevens 
Tower 
Young 

mainder of my time on the bill. 
The PRESIDING OFFICER. The 

question now is on agreeing to the 
amendment of the Senator from New 
Mexico. 

Mr. METCALF. We vote fimt on the 
Montoya amendment? 

The PRESIDING OFFICER. The 
Senator is correct. On this question, the 
yeas and nays have been ordered, and 
the clerk will call the roll. 

The legislative clerk called the roll. 
MI. ROBERT C. BYRD. I announce 

that the Senator from Texas (Mr. BENT- 

- ~ 

ROth 
Seort, 

wu1e.m L, 
Stevenson 
Symlngton 
Tan 
TBLrnadge 
Thumond 
Wllllama 

Ervin 
Nmlgnt 
HsrfEe 
auadle&ton 
Humphrey 
KCDnedY 
Magnuson 
nmthias 

SEN), the Senator from Delaware (Mr. 
BmsN), the Senator from Idaho (Mr. 
Cmucn),  the Senator from Caliioinia 
(Mr. C~ANSTON), the Senator from Mis- 
sissippi (Mr. EAST LA^), the Senator 
from North Carolina (Mr. ERVIN), the 
Senator from Indiana (Mr. HMTKE) , the 
Senator from KentucW (Mr. HUDDLES- 
TON), the Senator from Minnesota (Mr. 
HUMPHREY), the Senator Massachusetts 
(Mr. KENNEUY), the Senator from Wash- 
ington (Mr. MAGNUSON), the Senator 
from Rhode Island (Mr. PASTORE), the 

S o ~ r .  MONTOYA'S amendment, as mod- 
ified, was agreed to. 

The PRESIDING OFF'ICER. If there 
be no further amendment to be pro- 
posed, the puestion is on agreeing to the 
committee amendment in the, nature of 
asubstitute, as amended. 

The committee amendment in the na- 

~. .-~. ---- - -  ~ - - ~ -  - ~ -  

ow-half hour Drior to that, time.'to be ..~. - - ~ - -  - - ~ ~ -  - ~ - -  ~ 

c~ually divided between the majority 
12nder and the minority leader or their 
d%ignees, for the purpose of debating 
the ovcrrlde. Senator from Illinois (MI'. STEVENSON), 
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ture of a substitute, as amended, was 
agreed to. 

The PRESIDING OFFICEP.. The ques- 
tion is on the engI'ossment of the com- 
a i t tee  amendment and third reading of 
t h ~  hill --. - - .- . . 

The amendment was ordered to be 
cngrcsscd, and the bill to be read a third 
time. 

 he bill was read a third time. 
Mr. MLGTCALF. Mr. President, if the 

Senator from South Dakota is prepared 
to yield back the remainder of his time, 
I am prepared to yield back the re- 
mainder of my time. 

Mr. ABOUREZK. Mr. President, I am 
prepared to yield back my time so that 
we can have a vote on passage. 

The PI tESmmG OFFICER. Has all 
time been yielded back? 

Mr. ABOUREZK. I yield back the re- 
mainder of my time. 

Mr. METCALF. I s'ield back the re- 
mainder of my time. 

The PRESIDING OFFICER. The yeas 
and nays have not been ordered. 

Mr. GOLDWATER. I ask for the yeas 
and nays. 

The PRESmING OFFICER. Is there 
a smcient  second? There is a sufficient 
second. 

The yeas and the nays New ordered. 
The PRESIDING OFFICER. The bill 

having been read the third time, the 
question is, Shall i t  pass? The yeas and 
nays have been ordered, and the clerk 
will call the roll. 

The second assistant legislative clerk 
called the roll. 

Mr. ROBERT C. BYRD. I announce 
that the Senator from Texas (Mr. BENT- 
SEN), the Senator from Delaware (Mr. 
BmEN), the Senator from Idaho (Mr. 
Cxunca), the Senator from California 
(Mr. CRANSTON), the Senator from Mis- 
sissippi (Mr. EASTLAND), the Senator 
from North Carolina (Mr. ERVIN). the ~~ - ~~-~ ~~~~ ~~ ~~ - , ~ - -  

Senator from Arhnsas (Mr. FuLeRmm), 
the Senator from Indiana (Mr. HARTKE). 
the Senator from Kentucky (Mr. HUO- 
DLESTON), the Senator from Minnesota 
(Mr. HU~TPHREY), the Senator from 
Massachusetts (Mr. KENNEDY), the Sen- 
ator from Washington (Mr. MAGNUSON), 
the Senator from Rbode Island (Mr. PAS- 
TORE), the Senator from Illinois (Mr. 
STEVENSON), the Senator from Missouri 
(Mr. Snmmcro~) ,  and the Senator from 
New Jersey (Mr. WILLIitnIs) nre neces- 
sarily absent. 

I further announce that the Senator 
from Georgia (Mr. TALNADCE) is absent 
on official business. 

I further announce that, if present and 
voting, the Senator from Rhode Island 
(Mr. PASTORE), the Senator from Wash- 
ington (Mr. MAGNUSON), the Senator 
from Massachusetts (Mr. KENNEDY), and 
the Senator from Minnesota (Mr. Hum- 
PHREY) would each vote "yea!, 

Mr. GRIFTIN. I announce that  the 
Senator from Oklahoma (Mr. BELLXON), 
the Senator from Massachusetts (Mr. 
BROOKE), the Senator from New Jersey 
(Mr. CASE). the Senator from New Hamp- 
shire (Mr. COTTON), the Senator from 
Nebraska (Mr. CURTIS), the Senator 
from Maryland (Mr. MATHIAS), the Sen- 
ator from Delaware (Mr. ROTA) ,  the 
Se:lator from Virginia (Mr. W n ~ ~ i t n r  L. 
SCOTT), and the Senator from South 

Carolina (Mr. THURMOND) are neces- 
sarily absent. 

I also announce that the Senator from 
Illinois (Mr. PERCY) and the Senator 
from Ohio (Mr. TAPT) are absent on 
official business. 

I further announce that, if present and 
voting, the Senator from South Carolina 
(Mr. T a m o m )  would vote "yea!' 

The result was announced-yeas 72, 
nays 0, as follows: 

[No. 610 Leg.] 

Bentsen Fdbright scott, 
Blden Harthe Willlam L 
Brooke Huddleston Stevenson 
caw HtlnlDhleY S~rnlneton - - -  

Chu~'ch ~enliedy. ~ a c t  ‘ 
Cotton MRBP-USOII Tnlmadge 
Cran~ton Mathlns Thurmond 
curtis Pastore Wllllllms 
Eastland Percy 

So the bill (H.R. 10337) was passed. 
The title was amended so as to read: 

"An act to provide for final settlement 
of the conflicting rights and interests of 
the Hopi and Navajo Tribes to and in 
lands lying wiihin the joint use area of 
the reservation established by the Execu- 
tive order of December 16. 1882. and ~. ~ -. 
lands lying within t h e  reservation 
created by the act of June 14. 1934. and 
for other iurposes." 

AMENDMlNT OF THE EXPORT-IM- 
PORT BANK ACT-CONFERENCE 
REPORT 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent that the Senate re- 
turn to the consideration of the confer- 
ence report on the Export-Import Bank. 

The PRESIDING OFFICER. The con- 
ference report on H.R. 15977, will be 
stated. 

The assistant lezislative clerk rcad as 
fOUJWS: 

The committee of conference on the dis- 
agreeing votes of tne two HOU& oi the 
amendment of the Senate to the  bul (H.R. 
16917) to amend the Export-lm~ort Bank 
Act of 1945, and for other porpoies, hsvlng 
met, after full nnd free conference, have 
agreed to reconlmend and do recommend to 
t h C h  respective Houses this report, s~gned 
by R lnnjority of the conferees. 

The PRESIDING OFFICER. Is there 
objection to the consideralion of the con- 
ference leport? 

There being no objection, the Senate 
Droceeded to consider the conference 
?eport. 

CLOTURE N O T I O N  

Mr. PACKWOOD. Mr. President, I 
send to the desk a cloture motion. 

The PRESIDING OFFICER (Mr. 
CLARK). The cloture motion having been 
presented under rule XXU, the Chair. 
without objection, directs the clerk to 
read the motion. 

The assistant legislative clerk read as 
f ollon's: 

CLDNRE h l o l ? ~ ~  
We, the undersigned Senoton, in nccord- 

u e e  wlth the provisiom of Rule XXII of the 
Standing Rules of the Senate, hereby move 
M bring to s elme the debate upon the 
adoption of the conference report On H.R. 
15977, the Export-Impo~t Bank Act Amend- 
ment. 

Bob Packwwd, Robert P. Orlmn, Lee Met- 
calf, Mlke Mansfield, Hugh Scott. J. Glenn 
Beali, Jr., Joseph hl. Montoya. Howard H. 
BBBBI, h., arallli E. Moss, Wallsce F. Ben- 
nett. Robert T. Stafford. Edmund 9. Muskle. 
John Tower, Thorns J. hlclntyre, Lowell P. 
Weioker, Jr.. Haold E. Hughes, BU1 Brock. 

The PRESIDING OFFICER. The ques- 
tion is on agreeing to the conference re- 
port. 

POREIGN ASSISTANCE ACT OF 
1 9 7 4 4 .  3354 

(Ord2red to be printed and to lie on 
the table.) 

WRY REWARD TRE U.N. 

Mr. HALRY F. BYRD, JR. Mr. Presi- 
dent, the American Ambassador to the 
United Nations and such distinguished 
US. Senators as HuusmT H. HUUTPHREY 
of Minnesota and GALE W. MCGEE of 
Wyoming have taken the view that, to 
use Senator H ~ P H R E Y ' S  words: 

The United Natlons Charter as adopted by 
We Congrrss of the United States and ratl- 
Red by the senate, hns the same standing 
as a pmvislon of our Constitution. It is n 
supreme law of the land. 

Of course, I totally reject such an ex- 

~~~~~~ 

duri<g the month of November. 
Mrst  the United Nations ousted a le- 

gitimate member, South Africa, because 
of that country's internal policies. This i3 
in specific violation of the U.N. Charter 
ahich prohibits interference iu the do- 
mestic affairs of a member state. 

Then having silenced the voice and 
vote of a duly constituted member, the 
United Natiom followed that  up the next 
day with this action: I t  provided a for- 
um and treated as it would a head of 
state the leader of a terrorist gmup 
k n o m  as the Palestine Liberation Or- 
ganization. The PLO not only objects to 
the internal policies of a United Nations 
member and sovereign state, Israel, but 
actually challenges its existence as a na- 
tion. In addition. the U.N. gave the ter- 
rorist organization official observer 
StRtUS. 

A militant. unreasonable majority 
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